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SUMMARY

To regulate and facilitate are the main functions of legal rules. These purposes are achieved
by a harmonised legal system by which the law becomes identical in numerous
jurisdictions. The process to unify the law of sale internationally started in the 1920s and
culminated, in 1988, in the implementation of the CISG. This Convention intends to provide
clarity for most international sales transactions by regulating the formation of contracts, and
the rights and obligations of the seller and the buyer resulting from the contract. The CISG
has these days enjoyed much ratification and influenced a number of legislation reforms
worldwide. Despite the role it played during the drafting process of the CISG, the DRC has
not yet ratified it. Instead, the country continued to rely, until recently, on colonial
legislations which had become out-dated, and inadequate to meet modern international sales
contracts requirements. The situation appears to have been improved a year ago as the effect
of the adoption of OHADA law whose Commercial Act is largely inspired by the CISG.
Because the introduction of OHADA law in the DRC is very recent, this study
intends to assess the current state of Congolese sales law by comparing it with the CISG
and South African law, which is non-CISG but modernised. The comparative study aims at
establishing whether current Congolese law, as amended by OHADA law, is sufficient or
has shortcomings; if it has some, it aims to identify those shortcomings, and make
suggestions for their improvements. After discussion, it has been discovered that the
ratification of OHADA law has significantly improved Congolese domestic sales law.
Given that there remain certain unresolved shortcomings in Congolese international sales
law, however, the study ends by a proposal for the accession of the DRC to the CISG in

order to fill them.

Key terms
CISG; Comparative law; Congolese contract law; Congolese sales law; Formation of the

contract; International sales law; Obligations of the buyer; Obligations of the seller;

OHADA law; Sale of goods; South African contract law; South African sales law.

www.manaraa.com



ACKNOWLEDGEMENTS

Many people and institutions have contributed to the achievement of this thesis; they are,
therefore, acknowledged and thanked.

In a particular way, I would like to thank my Supervisor Professor Sieg Eiselen for
his valuable and constructive comments.

I am also grateful to The Protestant Agency for Diakonia and Development
(EWDE), Bread for the World — Protestant Development Service for its financial support.
May the Management Committee of the Université Libre des Pays des Grands Lacs
(ULPGL/Goma), led by Professor Kambale Karafuli, also find in these words the
expression of my gratitude.

My colleagues and friends are thanked for their collaboration and for the experience
shared. In particular, Dr Paul K. Musolo W’Isuka is thanked for his valuable technical
assistance.

Finally, I would like to thank my wife, my children, and all other family members

for their prayers and patience during my research journey.

www.manaraa.com



LIST OF ABBREVIATIONS

A/AD Appellate Division of the Supreme Court of Appeal of South Africa

AFP Agence Francaise de Presse

Al Analyses Juridiques (Les)

al Others

al. Alinéa

All ER All England Law Reports

All SA All South African Law Reports

Am J Comp L American Journal of Comparative Law

AMCO African and Malagasy Common Organisation

App RU Appeal Court of Ruanda-Urundi

AUM African Union and Mauritius

BA Bulletin des Arréts de la Cour Supréme de Justice

BCC Banque Centrale du Congo

Bepress Berkeley Electronic Press (The)

BGB Biirgerliches Gesetzbuch

BGH Bundesgerichtshof (German Federal Supreme Court)

BLR Belgrade Law Review

Boma Appeal Court of Boma

Brux Appeal Court of Brussels

C Cape of Good Hope Provincial Division of the Supreme Court of
Appeal of South Africa

Cass B Belgian Court of Cassation

Cass civ Chambre Civil de la Cour de Cassation (France)

Cass F French Court of Cassation

CC Constitutional Court

CC Civil Code (Belgium and France)

CCJA Cour Commune de Justice et d’ Arbitrage

CCO Congolese Code of Obligations

CCom Congolese Commercial Code

CESL Common European Sales Law

CFC Congolese Family Code

CG App Conseil de Guerre d’ Appel

CIETAC China International Economic and Trade Arbitration Commission

CIF Costs, Insurance, and Freight

www.manaraa.com



vil

CILSA Comparative and International Law Journal of South Africa

CISG United Nations Convention on Contracts for the International Sale of
Goods

CISG-AC CISG-Adyvisory Council Opinion

Civ Brux Civil Chamber of the Appeal Court of Brussels

CLOUT Case Law on UNCITRAL Texts

Co Company

Colum J Transnat’l L Columbia Journal of Transnational Law

Com Tournai Commercial Chamber of the Appeal Court of Tournai

Comm Brux Commercial Chamber of the Appeal Court of Brussels

Cons Sup Conseil Supérieur

Cornell Int’1 LJ Cornell International Law Journal

CPA Consumer Protection Act

CPD Common Pleas Division of the High Court of England and Wales

CSJ Cour Supréme de Justice

D Durban and Coast Local Division of the High Court of South Africa

Dickinson LR Dickinson Law Review

DRC Democratic Republic of the Congo

DUACL OHADA Draft Uniform Act on Contract Law

Duke J Comp & Int’l L Duke Journal of Comparative & International Law

E Eastern Cape Local Division of the Supreme Court of South Africa

EC Model Law Electronic Communications Model Law

ECT Act Electronic Communications and Transactions Act

Ed(s) Editor(s) or Edition(s)

EDI Law Review  Electronic Communication Law Review

Elis Appeal Court of Elisabethville

ERCA Exchange Regulation Control Act

FC Franc Congolais

First Inst Tribunal de Premiere Instance

Fn Footnote

FOB Free on Board

Gand Appeal Court of Gand

Gde Inst Tribunal de Grande Instance

Goma Appeal Court of Goma

I.C.L.Q. International and Comparative Law Quarterly

ICC International Chamber of Commerce

IHR Internationales Handelsrecht

Inc Incorporated

www.manaraa.com



viil

Incoterms

Int’l Comp. L.Q.

Int’l L
JBL

IDC
JITR LP
JL & Com
JORDC
JTO

Jur Col
Jur Congo
Kin
Kisangani
L’shi

LC

Léo
Lesotho LJ
Liege
LQR

Ltd
MIJGTr
MB

MC

NC

NCKH
NJCL
OHADA

OHADAOJ

Ohio St LJ
OJL

Pace Int’l LR

International Commercial Terms

International Comparative Law Quarterly

International Lawyer (The)

Juta’s Business Law

Jurisprudence et Droit du Congo

Journal of International Trade Law and Policy

Journal of Law and Commerce

Journal Officiel de la République Démocratique du Congo

Journal des Tribunaux d’Outre-mer

Revue de Doctrine et de Jurisprudence Coloniale

Jurisprudence et Droit du Congo

Appeal Court of Kinshasa

Appeal Court of Kisangani

Appeal Court of Lubumbashi

Labour Court of South Africa

Appeal Court of Léopoldville

Lesotho Law Journal

Appeal Court of Liege

Law Quarterly Review

Limited

Minnesota Journal of Global Trade

Moniteur Belge

Moniteur Congolais

Northern Cape Local Provincial Division of the Supreme Court of
South Africa

Napoleonic Code for the Kingdom of Holland

Nordic Journal of Commercial Law

Organisation for the Harmonisation of Business Law in Africa
(Organisation pour I’Harmonisation en Afrique du Droit des Affaires)
Journal Officiel de I’Organisation pour I’Harmonisation en Afrique du
Droit des Affaires

Ohio State Law Journal

Official Journal of the European Union

Pace International Law Review

Pace Review of the CISG Pace Review of the Convention on Contracts for the

Pas
PECL

International Sale of Goods
Pasicrisie
Principles of European Contract Law

www.manaraa.com



PER/PELJ
PICC

PIL

PILD
PRC

Pty

RAC
RADIC
RC

RCA
RCDA
RCE

Rev dr unif
RJC
RJCB
RJZ

S

SA

SA Merc LJ
SA
SADC
SALJ
SCA
SDR
SMS

Sprl

Stell LR
T

Trib App
Tricom
Tul L Rev
UAGCL
UCC
ULF

ULIS

UNCITRAL

X

Potchefstroom Electronic Law Journal

UNIDROIT Principles of International Commercial Contracts
Private International Law

Private International Law Decree

People’s Republic of China

Proprietary

Role des Affaires Commerciales

African Journal of International & Comparative Law

Role Civil

Role Civil en Appel

Revue Congolaise de Droit et des Affaires

Role Commercial et Economique

Revue de Droit Uniforme

Revue Juridique du Congo

Revue Juridique du Congo Belge

Revue Juridique du Zaire

Section

Société Anonyme

South African Mercantile Law Journal

South African Law Reports

Southern African Development Community

South African Law Journal

Supreme Court of Appeal of South Africa

Special Drawing Rights

Short Message Service

Société Privée a Responsabilité Limitée

Stellenbosch Law Review

Transvaal Provincial Division of the Supreme Court of South Africa
Tribunal d’ Appel

Tribunal de Commerce (Commercial Court)

Tulane Law Review

Uniform Act relating to the General Commercial Law
Uniform Commercial Code

Convention relating to a Uniform Law on the Formation of Contracts
for the International Sale of Goods

Convention relating to a Uniform Law on the International Sale of
Goods

United:Nations Commission on International Trade Law

www.manaraa.com



X

UNECIC

UNGA
UNIDROIT

Unif L Rev
UNILEX
\2

VITL
vVOC
WIPO

YB

YB of PIL

United Nations Convention on the Use of Electronic Communications
in International Contracts

United Nations General Assembly

Institute for the Unification of Private Law or International Institute
for the Unification of Private Law

Uniform Law Review

International Case Law/UNIDROIT

Vindobona Journal of International Commercial Law & Arbitration
Vanderbilt Journal of Transnational Law

Vereenigde Geoctryeerde Oost-Indische Companie

World Intellectual Property Organisation

Yearbook

Yearbook of Private International Law

www.manharaa.com



TABLE OF CONTENTS

DECLARATION ...ttt ettt ettt e e ettt e s et e e e sttt e e e sasteeesnneeens ii
SUMMARY ...ttt et e et e s ettt e e e ettt e e s saeteeeensbeeeseabeeeeennneeeennns iv
ACKNOWLEDGEMENTS ...ttt ettt e e bee e e aeeee e A%
LIST OF ABBREVIATIONS ... ..ottt ettt e vi
TABLE OF CONTENTS ...ttt ettt e e et ee e xi
Chapter One
INTRODUCTION ...ttt ettt et e e ettt e e et e e e s bteeeesanteeesnneeens 1
1.1 Overview Of the STUAY ...t e e e 1
1.2 Context Of the STUAY .......cccoeeeeeiiieeeeeee et e et e e e aeeee s 2
1.3 Background to the Harmonisation of International Sales Law ............................... 6
1.4 The CISG and Harmonisation of International Sales Law................ccccccuueuveeeennn... 9
1.5 OHADA Sales Law and the CISG Compared .................ccccooeeeeeeeeeeeccccnnnnrvnvvennnn. 12
1.6 Problem StAIEMENL ...............ccoccuueiimiiiiiiiiiiie ettt 13
1.7 Aims and Objectives Of the STUAY ..............oeueiieiiiiiiiiiiiiiiiieeee et 18
1.8 MENOAOLOZY c...ccooeeeeeeeeeeeeeeeeeeeeeeeeettt ettt e e e e e e e e e e e e e e e e e e aassasaeaeees 20
1.9 Delimitations and Structure Of the StUAY ...........coueeeiiiiiiiieiiiiiieiieieiecciieeeeee 22
Chapter Two
THE HISTORICAL DEVELOPMENT OF THE CONGOLESE CIVIL LAW AND ITS
SALES LAW BASIC PRINCIPLES ........oiiiiiiiieiiiee et 25
2.1 INITOAUCTION ..ot e e 25
2.2 The Historical Development of Congolese Civil Law ................cccccovveeueeeeeeennnnee. 26
2.2.1 INErOAUCTION ...cceiuiiiiiiiiiee ettt ettt ettt e e e e 26
2.2.2 French Civil Code Origin ........ceoriiuiiiiiieeiiiiiiiiieeeeeeieiee et e e e 27
2.2.3 The Process of the Codification of the French Civil Code ......................... 29
2.2.4 Reception of the Napoleonic Civil Code in Belgium .........c..occoveeieeennnnnn. 33

www.manaraa.com



xii

2.2.4.1 Dutch legal background in Belgium.............cccccuveiiiiiniiiiiiiinrennnn. 33
2.2.4.2 Preservation of the Napoleonic civil code in Belgium................... 35
2.2.5 Export of the Napoleonic Civil Code in the DRC ..........cccoooiiiiiiinininnee. 41
2.2.5.1 INErOdUCHION ...ccovuiiiiiiiiiiei ittt e 41
2.2.5.2 The backdrop to Congolese civil 1aw .........coccciiiiiiiiiiiiinnnn. 41
2.2.5.3 Overview of the Congolese administrative history........................ 42
2.2.5.4 Congolese civil law during the colonial period ............cccccceeeennnne 45
2.2.5.5 Signs of the Napoleonic civil code in Congolese civil law ............ 49
2.2.5.6 The Congolese law of obligations after independence................... 51
2.2.6 Characteristics of the Congolese Law of Obligations and Gap-filling........ 52
2.2.7 Adoption of OHADA Law in the DRC............cccoooiiiiiiiiiiiiiee e, 59
2.2.7.1 OHADA law and OHADA sales law framework ..........c.....ccco...... 59
2.2.7.2 The impact and process of the introduction of OHADA law in the
DR e 67
2.2.8 Conclusion on the Historical Development of Congolese Civil Law.......... 71
2.3 Basic Principles of Congolese Sales Law................cuuveeueeeeiiieiieiiaeieeaeeeeeeeeeeeennns 72
2.3.1 INErOAUCTION ...ccouiiiiiiiiiee ettt ettt e e 72
2.3.2 Freedom Of CONTIACT......ccoiuutiiiiiiiieiiiieeeiieee ettt 73
2.3.3 Autonomy of the Will.........cooiiiiiiiiiiii e 78
2.3.3.1 Substance of the principle of the autonomy of the will.................. 78
2.3.3.2 Restrictions to the autonomy of the will...............cccoooiiiii. 82
2.3.4 The Principle of ConsensualiSm .........ccccouriiiiiiiiiminiiiiieeeeniiiiieee e 84
2.3.4.1 General remarks..........cccooeriiiiiiiiiiiiiiiic e 84
2.3.4.2 The Congolese law approach to contract in detail ......................... 88
2.3.5 Binding Force of Contractual Obligations ...........ccceccueeeevviiiiiniiiienniieeenns 91
2.3.5.1 INrOdUCHION ...ccovuiiiiiiiiiii ettt e 91
2.3.5.2 Meaning of the phrase “Agreements lawfully formed™ ................. 92
2.3.5.3 Agreements have force of law for the parties...............ccocveeennnen 96
2.3.6 Principle of Good Faith .........c.ccccooiiiiiiiiiiic e 98
2.3.6.1 Conceptualisation of the “Good Faith” duty.........cccccceeerninieennnen 98
2.3.6.2 Good faith duty during negotiations............cecuveeeeeeernniiieeeeeeennne 101
2.3.6.3 Good faith requirement during the carrying out of contract......... 102

www.manaraa.com



2.3.7 Conclusion on the Basic Principles of Congolese Sales Law ................... 104

2.4 The Essential Elements of a Commercial Sales CONtract ..............ceeeveeeveeeennn.. 105

2.4.1 INErOUCTION . .cceiiuiiiiiiiiee ettt e e et ee e e e 105

2.4.2 The Aptitude of Parties in regard to Commercial Sales Contracts............ 106

2.4.3 Main Features of the Thing Sold ..........cccooiiiiiiii 107

2.4.4 Determination of the PriCe.........cccccooviiiiiiiiiiiiiniiiiiiiiececeiee e, 111

2.4.5 Conclusion on the Basics of Commercial Sales Contracts ...................... 113

2.5 Conclusion on CRAPIET TWO..............ccceeeeeeeeeeeeeeeeeeeecieeeer e e e e e e e e e e e 114

Chapter Three

THE HISTORICAL DEVELOPMENT OF SOUTH AFRICAN LAW AND THE

ESSENTIAL PRINCIPLES OF THE SOUTH AFRICAN LAW OF CONTRACT...... 116

3ol IRIFOAUCTION ...ttt et 116

3.2 The Historical Development of South African Law..................ueeeeeeeeeiiiiieeeeeneannn. 117

3.2.1 INErOAUCTION....ceiiiiiiiiiiiieceitie et 117

3.2.2 Reception of Roman-Dutch Law into South Africa .........cccccvvieeeennnnnne. 117

3.2.3 The Conserving of Roman-Dutch Law in South Africa ............cccceen.. 121

3.2.4 The Effect of the English Settlement on South African Law.................... 124

3.2.5 Modern South African Law Legal Family — a mixed legal system........... 131

3.2.6 Conclusion on the Historical Development of South African Law........... 136

3.3 Fundamental Principles of South African Contract Law ................ccceeeeeeeveenannn.. 137

3.3.1 INErOAUCTION....ciiiiiiiiiiiiie ettt 137

3.3.2 Necessity of an AGreeMENT......ccevuuriiiiieeriiiiiiieee e eiieiee e e e eeieieeee e e e 138

3.3.2.1 INtrodUCHION ..ceeiiiiiiiiiiiiee ittt e e e 138

3.3.2.2 Agreement based On CONSENSUS.......ccovvrierriireiiiiiiieeiiiieeenireeeenns 139

3.3.2.3 Agreement based on reasonable reliance.............cccceeveiiieeeeennnnne 141

3.3.2.4 Double source of contractual responsibility in current South African

AW e 146
3.3.2.5 Materialisation of aZreements ..........c..ueveeeeerriiiiieeeeeiniiiieeeeeeene 147
3.3.2.6 Conclusion on the necessity of an agreement.............ccceeeeeeeeennne. 154
3.3.3 Freedom and the Sanctity of CONtract...........ccceecuveeeriiieeeniiniciiniieeenneen. 155

www.manaraa.com



X1V

3.3.4 Good Faith in CONLIaCtS.........cccvviieiiniiiieiniiieeeniieeeeieee e 158

3.3.4.1 INtrodUCHION ...eeiiiiiiiiiiiiee ettt e e e e 158

3.3.4.2 Good faith duty in Anglo-American jurisdictions ...........c........... 159

3.3.4.3 Good faith duty in the South African law of contract.................. 163

3.3.4.4 Conclusion on the principle of good faith ...........cccccoeeiiiiiiinnii. 171

3.3.5 Contract Consistency with Public POlicy ............ccooiiiiiiiiiiiiiiiiiiie, 171

3.3.6 Conclusion on the Fundamental Principles of the Law of Contract.......... 174

3.4 Ground Rules for Sales CONIFACES ............ccoeeeeeeeeeeeccieiiiiieiereeeeeeeaeaaeaaeaaaa e 175

3.4.1 The Nature and Definition of a Contract of Sale...........c.cccoeoiiiiiennnnnnne 175

3.4.2 The Need for Consent in a Sales CONtract ...........coecueeeeeieeriniiiiieeeennnnnee. 177

3.4.3 Determination of the Subject-matter of the Sale ...........c..ceeciiiiinnnnnnnn. 178

3.4.4 Determination of the PriCe..........cccceoviiiiiiniiiiiiniiiiiic e, 181

3.4.5 The Transfer of Ownership in the Thing Sold.............cccccoeeiiiiiiiinnnnnne. 186

3.4.6 Conclusion on the Essentials of a Contract of Sale .........c.ccccccovviieeennneen. 188

3.5 Conclusion on CRAPIET TRFEE ................coueeeeeeeeeeeeeiiiiiiiieieeeeeeeeeeeaeeaeeaaee e e 188

Chapter Four

THE ORIGIN, AMBIT, AND IMPACT OF THE CISG ON NATIONAL SALES LAWS
..................................................................................................................................... 191
A1 INITOAUCTION ...t ettt e e e e e 191

4.2 Origins of the Vienna Sales CONVENIION ..........cccceceeeniuneiiiiiiiiiieiieieeieeeeeaeeaeaaaeans 192

4.2.1 TNErOUCTION .....eiiiiiiiiiiiiieeitiee ettt ettt e e 192

4.2.2 The Need for the Harmonisation of International Sales Law................... 192

4.2.2.1 Historical perspectives of harmonisation.............cccceeevvuiieeeeennnnne 192

4.2.2.2 Reasons justifying legal harmonisation...............ccccoevvvuiiieeeennnn. 195

4.2.3 The 1964 Hague Sales Conventions (ULIS and ULF) ...........cccccccceeii. 197

4.2.4 UNCITRAL and the Development of the CISG...........c.eceeeiiiiiiiiiiiannn. 201
4.2.4.1 A brief overview of UNCITRAL ..........cccccoiiiiiiiiiiiiiieee 201

4.2.4.2 The CISG drafting process under UNCITRAL .............ccccceeenee 205

4.2.4.3 Current status of the CISG.........ccooiiiiiiiiiiiiiieee e, 208

4.2.5 Conclusion on the Origins of the CISG ...........cccoeoiiiiiiiiiiniiiiiiiee 211

www.manaraa.com



4.3 The Vienna Sales Convention’s Sphere of Application ..................uueeeeeeeeeeaaennnn. 212
4.3.1 INErOAUCTION ...ceiiiiiiiiiiieeie et et e e e e e e e e e e 212
4.3.2 Nature of Transactions Governed by the CISG..............ccccceriiiiiiiiinnnn. 213

4.3.2.1 INrodUCHION ...ceviiiiiiiiiiiiee ettt e e 213
4.3.2.2 The contract must be a “contract of sale”............cccccoenniiieeernnn. 214
4.3.2.3 The meaning of the concept “go0ds” .........cceeeiriiiieeininiiiieeeeenne 225
4.3.2.4 The international character of CISG transactions ..........ccc.cc.cc.... 228
4.3.3 Application of the CISG in Relation to Contracting States ...................... 232
4.3.4 Application of the CISG by Virtue of Private International Law Rules.... 235
4.3.4.1 A short view on Article 1(1)(b) of the CISG .......c.ccovvvrveeerrinnnnnn. 235
4.3.4.2 Proper law of international sales contracts ...........cccceeevvvveeeeeennne 236
4.3.4.3 Effect of the Article 95 reservation .........c.occueeeeveieeeeniieeensieeennne 245
4.3.5 The Area of Operation of the CISG.........ccooviiiiiiiiiiiiniiieeeeeeee 247
4.3.6 The Interpretation of the CISG and Gap-filling .............ccceeeeeviiiiiiiinennnn. 251
4.3.6.1 INrodUCHION ....eeiiiiiiiiiiiiee it 251
4.3.6.2 Conditions for the interpretation of the CISG............cccuveeeeennn. 252
4.3.6.3 CISG ap filling ...ceevviiiieiiiiiiiieeee e 258
4.3.7 Conclusion on the Ambit of the CISG ...........coovviiiiiiiiiiiniiiiciiiecee, 261

4.4 The CISG as a Model for the Improvement of National or Regional Sales Laws 261
441 INErOAUCTION ...ceiiiiiiiiiiie ettt e et e e e e e e e e e e e 261
4.4.2 Improvement within the European Union and Beyond ...................c........ 262

4.4.2.1 The CISG as an inspirational pattern for EU legislation.............. 262
4.4.2.2 Impact of the CISG upon European national laws...................... 265
4.4.3 Harmonisation of Sales Law in Africa — the case of OHADA law........... 267
4.4.4 The CISG and Southern African COUNLIIeS.........ccceerrriiiiieeieiiiiiiieeeeeennne 269

4.5 The CISG — a Suggestion for the DRC ............cccooeeeceeiiuiiiiiiiiieieeieeieeeeeaeeaeeeaeen 272

4.5.1 INErOdUCTION ...ceiiiiiiiiiiieiee ettt et e e s et e e e e e 272

4.5.2 Background to the Involvement of the DRC in the CISG Drafting Process...

................................................................................................................ 273
4.5.3 The Comments of the DRC with reference to the CISG Project............... 274
4.5.4 Possibilities for the Applicability of the CISG in the Congo................... 278

4.5.4.1 Applicability by operation of the lex loci contractus principle .... 278

www.manaraa.com



XVi

4.5.4.2 Applicability by means of the party autonomy principle.............. 281

4.5.5 OHADA Law vs. the CISG in the DRC.........cccocceiiiiiiiiiiiiiiiieeee, 283

4.6 Conclusion on CRAPIET FOUT.................cooueeeieeeeeeeieciiiiiieeeveeeeeeeeaeeae e e e e e e 286

Chapter Five

COMPARISON REGARDING THE FORMATION OF INTERNATIONAL SALES

CONTRACTS ..ttt e bt e et e e st e e s e e e e e e 289

Sod INITOAUCTION ...ttt et e e 289

5.2 Offer in International Sales CONIFACES..........cccceeeeeeecnieiiiiiiiiiiiieieeeeeeeeeeeeeeeaeaeeaens 291

5.2.1 INErOAUCTION ....cciiiiiiiiiiiieeeitee et 291

5.2.2 General PrinCiples .......coocuuiiiiiieiiiiiiiiee et 291

5.2.3 Substantial Validity Requirements of the Offer ............cccoccveerinieeannen. 294

5.2.3.1 INrOUCHION ...ceeiiiiiiiiiiiit ittt 294

5.2.3.2 A proposal “sufficiently definite” ..........ccccoooiiiiiiiiiininiiiieennnnns 295

5.2.3.3 “Intention of the offeror to be bound” ............cccccvieiriiiiiniiieen. 308

5.2.3.4 Conclusion on the substantial requirements of a valid offer ........ 316

5.2.4 Offer Withdrawal and Revocation ..............ccceevuieiiniiieiiniiiieciiniiee e, 316

5.2.5 Conclusion on the Offer .........ccoccveiiiiiiiiiiiiiii e 328

5.3 Acceptance of the Offer for the International Sale of Goods............................... 329

S5.3.1 INtrOUCTION ...ciuiiiiiieiet ittt e e et e e e e 329

5.3.2 General PrinCiples .........ccoviiiiiiniiiiiiiiiieiiic e 329

5.3.3 The Meaning and Effectiveness...........ccooeviuiiiiiieiniiiiiiieieeeiieeee e 331

5.3.3.1 Significance of an aCCePLanCe ..........ccuveveeeeereiiiiiieeeeeriiiiieeeeeeennns 331

5.3.3.2 Acceptance effiCIeNnCY ........ccuuveieiiiiiiiiiiiiiiiiiicee e 336

5.3.4 Deadline for ACCEPLANCE ......ccceeiiiiiiiiiiiiiiiiiiiee et 341

5.3.5 Additional Terms and the Issue of the “Battle of Forms™....................... 344

5.3.5.1 Commentaries on the “mirror image” rule ..........cccccoevvuiieeeernnnne 344

5.3.5.2 The legal regime of counter-offers..........ccccoeeuiiiiiiiiiniiiieeeeennns 347

5.3.5.3 Inclusion of standard terms in CONtracts ............ccceeeeeeeuveveeeeennnnse 354

5.3.5.4 Solutions to the “battle of forms” iSSUE........ccuvvvviieieiiiiiiieeeerannee 361

5.3.6 Conclusion on the ACCEPLANCE........ccoccuviiiiiiiiiiriiiieiiiieeeeieeee e 371

www.manaraa.com



5.4 The Moment and Place of CONtIACING..........cccceeeeeeeneennriiiirieiireeeeereaaeaaaeaaaaaaaens 373
S:4.T INrOUCTION ...ciiiiiiiiiiiie ettt e e et e e e e 373
5.4.2 General Remarks........coooiiiiiiiiiiiiiiiiii e 373
5.4.3 Moment and Place of the Contract in Detail ...............ccccoeviiiiiiiinnnnnne. 375
5.4.4 The Legal Value of Electronic Communications ...............occuvveeeeennnnnnnne. 386
5.4.5 Conclusion on the Time and Place of Contracting ..............ccccveeeeerennneen. 395
5.5 Conclusion on CRAPIET FIVE .............cccoeeeeeeeeeeeeeeeeeeccciiveereee e eaa e e aaeaaa e 396
Chapter Six
COMPARISON WITH REGARD TO THE OBLIGATIONS OF THE SELLER AND
THE BUYER ..ottt et 399
6.1 INITOAUCTION ...ttt 399
6.2 The Obligations Of the Seller..............coouceuuuiiiiiiiiiiiiiieeieieiiiee et 401
6.2.1 INrOUCTION ....ciiuiiiiiiiiii ittt ettt e e e 401
6.2.2 General PrinCiples ........coouviiiiiiiiiiiiiiiiee et 401
6.2.3 The Delivery of the GOOdS .........cccuuuiiiiiiiiiiiiiiieee e 404
6.2.3.1 General remarks........cccuueeeriieiemiiieeeniieeee et 404
6.2.3.2 Place of deliVery .........cooeiiiiiiiiiiiiieiiiiee e 406
6.2.3.3 Time fOr deliVery ........ccooimiiiiiiiiiiiiiie e 417
6.2.3.4 Handing over documents relating to the goods.............ccccceeeenne. 421
6.2.3.5 Conclusion on the delivery obligation...........c.cceeeeeiiniiiiieeeeennnnne 425
6.2.4 Conformity of the GOOAS.......ccceeriiiiiiiiiiiiiiiiiiee e 426
6.2.4.1 General PrinCiples.........coeuriiiiiiiieeiiiiiiieee e 426
6.2.4.2 The obligations of the seller with regard to the conformity of the
BOOMAS et e e e ettt e e e e are e e e e e e 428
6.2.4.3 The seller’s liability for lack of conformity............cccccceeevenneenn. 449
6.2.4.4 Conclusion on the conformity of the goods..........cccccoeviiiieeennnn. 455
6.2.5 Third-party Rights and Claims Guarantee.............occuveeeeeeriniiieeeeennnnnnne. 456
6.2.5.1 INtrodUCTION ...ceiiiiiiiiiiiiiiiiiiiie e 456
6.2.5.2 Guarantee against third party property rights ..........ccccccvveeeeennn. 457
6.2.5.3 Guarantee against third party intellectual property rights ........... 461

www.manaraa.com



XVviil

6.2.6 Conclusion on the Obligations of the Seller..............ccccceeeviiiiiiiiennnnnnee. 466

6.3 The Obligations Of the BUYET ........ccccceeeeuuueuiiiiiiiiiieiieieeeeeeaeeeaeeeeeeseesessasennnnnns 467
6.3.1 INrOUCTION ....coiueiiiiiiiii ittt et e e e 467
6.3.2 General PrinCIPles ........oouuuiiiiiiiiiiiiiiice e 467
6.3.3 The Payment of the Price........ccoooiiiiiiiiiiiiiiiii e 468
6.3.3.1 General remMarks........cccuueiiriiiiierniieeeiieeee e e 468

6.3.3.2 Assessment Of the Price .........cceevivviiiiiiieiiiiiiieeee e, 469

6.3.3.3 Place of pAYMENL ........coeeiiiiiiiiiiieeiieiieiee e 475

6.3.3.4 Time fOr PAYMENL ......coeiiiiiiiiiiiiiiiiiiiiie e 480

6.3.4 Taking Delivery of the Goods ...........cccoemmiiiiiiiiiiiiii e 485
6.3.5 Examination of the Goods and Notice for Non-conformity...................... 488
6.3.6 Conclusion on the Obligations of the Buyer .............cccccceviiiiiiiinnnnnnne. 497

6.4 Conclusion 0n CRAPIET STX..........cccoeeeeeeeeeeiiiiieiiieaeeeeeeeeeaeeaaa e e e e e e e e s e eeeeeeeanens 498
CONCLUSION AND RECOMMENDATIONS ...ttt 500
7.1 General Statement of the Purpose of the Study..............ccccoeeceuueiiiiiniiiiiiieaeanns 500
7.2 Implications of a Unified Legal System for International Transactions.............. 502
7.3 Improvements to Congolese Sales Law .............cccceeeeeeunnieviieeeieeeieiieieeeaeaaeaeeenn, 503
7.4 Remaining Gaps t0 be Filled...................ccccccouuemmmmieeeiiiiiiiiiiiiieieeeeeeeeaeeeeee e 510
7.5 Additional Reasons for the DRC to Adopt the CISG...............ouuueeeeveeeieeieiiaaaannnn. 514
7.6 Concluding ReCOMMENAALION. .................ccceeeeeeeeeeeeeeeeeciiiiiieieeaeeeeeaeeaeeeaeaeaeens 516

TABLE OF CONVENTIONS, MODEL LAWS, CONSTITUTIONS, AND OTHER

REGULATIONS ...ttt ettt e ettt e e et e e et e e s aeeeeeeaee 517
I Congolese LEGISIATIONS ............uueeeeiiiieiieeeeeeeeeeeeeeeeeeaitee vt aaeeeeeaeaeeaaeeeee s 517
II.  South African REQUIATIONS. ..............ccceuieeeeieeieieeeeeeeeciieteeeeee e eee e e e e e e e e e e e e 518
I1I. International and Other Countries Legal INStrUMENLES .............eeveeeeeeeeeeeeeeneenennnn. 519

TABLE OF CASES ... .ottt ettt e e et e e e ee e 521

www.manaraa.com



L CONGOLESE LAW CASES ..ottt e e ee e 521
L. OHADA LAW CASES ..ceeeaaaiiiiieeieeteee ettt e 527
LI South African LAW CASES ..........ccccouuiuuiiiiiiiiiiiiieeee ettt 528
TV, CISG CASOS...ccooeaaiiiiieieeeeeee ettt 541
V. Other Legal SYStENS CASES .......ccccouuuiuuieiiiiiiaiiiiieiee ettt 558
BIBLIOGRAPHY ...ttt e 561
Lo BOOKS ..o et 561
11, Contributions t0 BOOKS.................coouiiuiiiiiiiiiiiiiii ettt 573
II1. Journal ArticleS ANd PAPETS...........cccccuueeiiieieiiiiieieeeeecieeee e et ee e e 582
1V. Academic Theses and DiSSETTALIONS ...........cccceeeeeiueieeniuieeiniiieeeniieeeseiieee e 603
V. Reports And OtRET SOUFCES ............coueeuueuiiieeieiiiiieee ettt eae s 605

www.manharaa.com



www.manharaa.com

o AJLb



Chapter One

INTRODUCTION

1.1 Overview of the Study

Trade and industry activities are characterised by the rapid progress and simplicity
of relationships that exist when concluding and executing contracts. The sale of
goods is one of the most important among these contracts.! Sales, in effect, are
considered to be at the heart of international trade;? to use Lando’s words, they are
“paradigmatic contracts”.? The status of typical sales contracts is justified by the fact
that everyone is, to some degree, a buyer of either commercial or consumable goods.
Insofar as commercial transactions are concerned, they are in an exchange economy,
“the essential means by which the various units of production exchange their outputs,

»4 Because

thereby providing the opportunity for specialization and productivity.
every person is to some extent a seller or a buyer, there are, practically speaking,
millions of contracts of sale being formed and performed every day.’> As a result of
this situation, “the critical role of the law of sales is to establish a framework in which
those transactions may take place in a predictable, certain, and orderly fashion with
a minimum of transaction costs.”®

Congolese sales law, in particular, has for a very long time been out-dated and

not suited to modern economic requirements, especially internationally. This

! See Van Niekerk/Schulze Trade 54; Kopel/Mukheibir/Schoeman in Scott Commerce 42,
Mann/Roberts Business 318.

2 Ndulo 1987 (3) 2 Lesotho LJ 127 130.

3 See Lando in Hartkamp et al Civil Code 204.

4 Mann/Roberts Business 318.

> Stephens in McKendrick Sale 1; Eiselen in Scott Commerce 33; Mann/Roberts Business 318.

6 Mann/Roberts Business 318.

www.manaraa.com



2

changed recently with the adoption of OHADA law.” This study is aimed at assessing
the current state of Congolese sales law critically by comparing it with the provisions
of two other legal systems, namely the United Unions Convention on Contracts for
the International Sale of Goods (CISG)® and South African sales law which is non-
CISG but modernised. The comparative study is aimed at establishing whether
current Congolese law, as amended by OHADA law, is sufficient or has
shortcomings; if it has shortcomings, it aims to identify those shortcomings, and
make suggestions for improvements in domestic law. This study, furthermore,
purposes to determine whether the CISG should be adopted for international sales.
In view of that, this introductory chapter intends to provide an overview of the
content of the study. It explains the context of the study, provides a background to
the harmonisation of international sales law, outlines the role the CISG and OHADA
sales law have played in this regard, and presents the problem statement. In addition,

this chapter summarises the aims, objectives, and delimitations of the study.

1.2 Context of the Study

The Democratic Republic of the Congo (DRC) is the second largest country on the
African continent.’ The area currently known as the DRC was officially taken over
in 1885 by the Belgian King Leopold II, and it became known as the Congo Free
State.!® In 1908, its administration shifted to the Belgian government, which renamed

the country the Belgian Congo. The Belgian Congo was granted its independence on

7 OHADA is the acronym of the expression “Organisation for the Harmonisation of Business Law
in Africa”, in French, Organisation pour I’Harmonisation en Afrique du Droit des Affaires.

8 United Nations Convention on Contracts for the Sale of Goods, hereinafter referred to as, the
CISG, the Vienna (Sales) Convention, or the UN Sales Convention, Final Act, 1980, U.N. Doc.
A/Conf. 97/18 (1980), reprinted in S. Treaty Doc. No. 98-9 (1980), and in 19 Int’l Legal Materials
668 (1980). Available online at: http:/www.uncitral .org/uncitral/en/uncitral_texts/sale
200ds/1980CISG.html (last accessed 19-6-2013).

® DRC comes second after Algeria, since South Sudan’s independence was recognised on 9 July
2011,

19 MacDonnell King Leopold 11 165.
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30 June 1960 and was given the new name of the Democratic Republic of the
Congo.!!

During the colonial period, Belgians used to treat the colony as an area distinct
from Belgium. Thus, the fact that Congo was officially an integral part of Belgium
sovereignty did not automatically extend to it the application of Belgian laws.
According to the 1908 Colonial Charter, the colony had to be ruled by particular
laws.!? Nevertheless, even though the colony had its own rules, Congolese law-
making power was exercised by the Belgian king or by commissions established by
him. As a result, Congolese contract law, in general, and its sales law, in particular,
are legacies of the colonial power.!? In other words, since the Belgian legal system
was based largely on French law, the DRC is a country with a civil legal system
inspired by the Belgian version of French civil law. The DRC follows the Napoleonic
French legal tradition.'*

Despite the fact that Congolese basic provisions originated from French and
Belgian laws, there are, however, certain features which distinguish them. For
instance, unlike the law of its mother country, the DRC does not have a single civil
code dealing with the law of persons, property law, and the law of obligations.
Instead, it has three different civil codes, namely the Family Code for the law of
persons, '’ Land Law for property law,'® and the Code of Obligations for contractual,

torts, and unjust enrichment matters.!” As far as the CCO is concerned, it sets out the

' For a brief overview of Congolese history, see CIA Foreign Policy 23; Crabb Constitution 14.
12 See Article 1 of the Law relating to the Belgian Congo Government of 18 October 1908 (BO
1908 65); see also Crabb System 81.

13 For the case of almost all African countries in general, see Mbayé Destin 442. As Adei (African
Law 1) has stated, in all African countries there are two legal systems, namely imported law
introduced by the colonial powers, and indigenous systems.

14 Congolese law is based on the 1804 Napoleonic Code.

15 Law No. 87-010 of 1 August 1987 instituting the Family Code (JO Special No. 1 August 1987),
hereafter CFC.

16 Law No. 73-021 of 21 July 1973 instituting the General Regime regarding Property and Land,
as amended by Law No. 80-008 of 18 July 1980 (generally referred to as the Land Law) (JO Special
No. 1980 1 December 2004).

17 Decree of 30 July 1888 relating to Contracts and Conventional Obligations (BO 1888 109),
hereafter CCO. Compare this to French and Belgian Civil Code, Book Three ‘Contracts or
Conventional Obligations in General’, Articles 1101 to 1369.
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basic rules of contracts, rules that apply to all kinds of obligations, including sales
contracts.'® Especially with regard to the law of sale, it is contained in Title III, which
comprises seven chapters.!® Chapter one deals in detail with the nature and forms of
sales.?’ Chapter two specifies the types of things which may be sold.?! Chapters three
and four deal with the obligations of the seller and the buyer.?* These chapters are
the most comprehensive sections of the third Title. Regarding the last three chapters,
they regulate issues such as repurchasing, sales by auction, and transfer of debts.? It
should immediately be noted that the CCO’s content corresponds with that of Book
III of the Belgian and French civil codes. Many of the Congolese articles are like
“duplicates” of the civil code provisions of its mother country.?*

As mentioned earlier, the CCO aims to govern all kinds of contracts, regardless
of their nature. Thus, although it does not contain a specific rule relating to
international sales contracts,? it does apply to both domestic and international sales
contracts.?® In other words, Congolese law did not originally follow the example of
other nations, which have enacted legislation formally making a distinction between
domestic and international sales. Since there is no separate or identifiable body of

principles applicable to international sales contracts, the common principles of the

18 Cf. Article 7 al. 1 CCO for which, “Contracts, whether they have a specific title or not, are subject
to general rules” provided by the Code.

19 See Articles 263 to 364 CCO.

20 Articles 263 to 274CCO.

21 Articles 275 to 278 CCO.

22 Articles 279 to 334CCO.

23 Articles 335 to 364CCO.

24 Cf. Crabb System 83 and 85; see also Mbayé Destin 442 449. Owing to this similarity, the English
translation used in this study is borrowed from the French civil code translation by Rouhette,
available online at: http://www.legifrance.gouv.fr/content/download/1950/13681/version/3/file/
Code22.pdf (last accessed 23-7-2012).

25 Such provision can be found in Article 11 of the Decree of 20 February 1891, regulating the
Status of Foreign Nationals in the DRC (BO 1895 138), which regulates contracts containing a
foreign element. This Decree will be referred to as the Private International Law Decree, PILD in
short. Article 11 PILD provides that (international) contracts are governed, according to their form,
by the law of the place where they were concluded. The same provision specifies that, except when
parties have provided otherwise, international contracts are governed, according to their substance,
effects or evidence, by the law of the place where they were concluded.

26 Cf, Masamba for whom, “Congolese commercial contract law takes refuge behind civil law.”
Masamba Modalités 22.
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law of sale have to apply, even when the sale is described as international. This parity
of rules is justified, according to Bonell, by the fact that “international commercial
contracts do not differ fundamentally from other contracts, and contain only a limited
number of special provisions that would not be appropriate for contracts generally.”?’

With the achievement of independence, the DRC’s government had the power
to modify or reject the legal inheritance that it was given by the colonial power.
Unfortunately, during 51 years of independence,?® the DRC continued to apply
legislation which had long been amended by the countries where they were originally
enacted. In France, for instance, even though the 1804 Civil Code remains the
principal source of French contract law, it has been supplemented by other sources,
both national and international. French contract law has now, in addition to the civil
code, international sources, above all, European law.? The Belgian parliament has,
likewise, supplemented the civil code with a number of special statutes, and the
decisions of Belgian courts have observed the guidelines contained in the
supplementary statutes.>

Compared with French and Belgian contract laws, however, the DRC law
remained unchanged for a very long time, but it has now been modernised to some
extent by the adoption of OHADA law. The fact that recent legal developments
recorded in Belgium and France were not simultaneously extended to the DRC has
not been without consequences. In the Congo, rules governing contracts for the
international sale of goods have become old-fashioned.?! Dating back to the colonial
era, those rules were no longer sufficient and relevant with respect to actual

international sales contract requirements. In other words, owing to the fact that many

27 See Bonell http://www.frontpage.cbs.dk/law/commissionon_european_contract law/literature.
htm/; quoted by Christie Law of Contract 59 62.

28 A number of scholars have observed that, “The great preoccupations of all Congolese
governments since independence have been those of organising the state (...) while (...) legislation
expressly directed towards convention private law concepts has been rare at most”. Crabb System
87; Mbayé Destin 442 454.

29 See Tallon Contract 205 207; see also Witz in Ferrari CISG 129; Halperin Civil Code 87.

30 See De Bondt Contracts 222; Lecocq Code 234.

31 Vanderstraete Business 16; Masamba Modalités 22 and 53; Masamba Adhésion 347; Tshibende
2011 RCDA 67 71.
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aspects of modern social and economic life have changed since the early twenty-first
century, a number of Congolese provisions were no longer suitable for contemporary
business needs. Numerous legislative modifications were, therefore, needed in order
to move towards legal modernity and security. This objective was achieved by the
ratification of OHADA law, which came into effect in Congo on 12 September
2012.%> But owing to the fact that this change is very recent, its practical effect is still
difficult to assess this early on as there is no case law on it yet.

At the international level, on the other hand, the importance of international
commerce has increased dramatically over the last century as a result of the reduction
of barriers and globalisation trends in trade.*® This development is largely due to
developments in communication, transportation, and mass production of goods.
Harmonisation of international sales law, which background is briefly discussed in
the following section, has played a supporting role in facilitating trade across borders

and lowering transaction costs.

1.3 Background to the Harmonisation of International Sales Law

It is undoubted that, these days, countries have started to extend their relationships
with one another owing, inter alia, to modern means of transport and communication.
Currently, international borders are becoming more and more irrelevant, especially
with regard to international trade.** This globalisation growth requires the
elimination of barriers to trade, and one of the obstacles in this regard is the
divergence of rules among legal systems and the territoriality of the law. Practically
speaking, domestic laws differ from one system to another, and, within the same legal

system, from one country to another. To exemplify this, in the common law legal

32 Voisin/Parra http://www.linklaters.com/pdfs/mkt/london/DRC-accession-OHADA.pdf;
OHADA Newsletter (8 September 2012) http://www.ohada.com/actualite/1659/ohada-rdc-le-traite-
et-les-actes-uniformes-seront-d applicati on-effective-a-partir-du-12-septembre-2012.htm; OHADA
Newsletter (12 September 2012) http://www.ohada.com/ actualite/1663/12-septembre-2012-un-
grand-jour-pour-la-rdcongo-un-grand-jour-pour-l-ohada-un-grand-jour-pour-l-afrique.html.

33 See Kroll/Mistelis/Viscasillas UN Convention 2; Coetzee Incoterms 1; Boghossian Performance 1.

34 Eiselen Globalization 97; Coetzee Incoterms 1.
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system, an offer is generally revocable, whereas under civil law it is in principle

irrevocable.®® In the same way, Eiselen remarks:

(...) most civil law systems require a buyer to inform the seller of any non-
conformity of the goods within a fairly brief period of time, after which the buyer
may lose the remedies available for such non-conformity. In systems based on the
common law, the duty to notify the seller of deficient goods is much less clearly
defined and usually it does not lead to a loss of remedies (...). Such differences may
impact quite significantly on the conduct of the various parties to a sales contract,
depending on their understanding of the law.¢

Additionally, every sales contract is governed by a specific legal system. In effect,
in spite of the ease of communication, the law is still territorial in nature and is
enforced only within a specified national boundary. As a result, another state is not

bound to acknowledge or apply a foreign law.>” As Coetzee has observed,

When a dispute arises it is often uncertain which country’s law governs the
transaction, which court is to be approached for legal relief, or whether there will be
access to a favourable court at all. The multiplicity of legal systems relevant to the
transaction results not only in problems of forum shopping, but also in uncertainty
as to the respective rights and obligations of the parties to the contract. Although the
parties are in general free to choose the law applicable to their contract, in practice,
the choice of a legal system is often not provided for in the contract. If not chosen,
it is left open to the relevant courts and arbitral tribunals to establish the applicable
law by using conflict-of-law principles (...). This entails an extremely complicated
and possibly expensive enquiry, the results of which are often haphazard and
unclear. Contracting parties, therefore, could be faced with uncertainty as to which
system governs their contractual dispute; and even if the choice of law is clear, they
could still be confronted with problems because of differences in the substance of
national laws. Moreover, different aspects of a contract could be governed by
different legal systems, which could complicate the situation even further.?®

35 See Zimmerman Obligations 560; Huber/Mulis CISG 81; Farnsworth in Galston/Smit Sales 3-
10; Vincze in Felemegas Interpretation 85; Akseli in Felemegas Interpretation 301; Garro 1989
(23) Int’l L 443 455; Murray 1988 (8) JL & Com 11.

36 Fiselen Globalization 97 98; see, in the same sense, Kroll in Kroll/Mistelis/Viscasillas UN
Convention 596; Schwenzer in Schlechtriem/Schwenzer Commentary 623-624.

37 Biselen 1999 (116) SALJ 323.

38 Coetzee Incoterms 2 and authorities quoted by her in Fn7 to 9; see also Eiselen Globalization 97
98; De Ly 2005 (25) 6 JL & Com 1; Viejobueno 1995 28 CILSA 201; Griffin Trade 1.
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In order to overcome these abovementioned impediments with regard to international
trade, it was necessary to unify the law internationally.*® At that time, in effect, a
number of legal systems “were obsolete, incomplete, fragmentary and inadequate to
govern international transactions.”® The process of unification was intended to
simplify issues relating to international transactions by providing one global law for
all international sales contracts.*!

The striving towards unification of the law of international sale of goods was
started in the 1920s influenced by Ernst Rabel’s master-mind.** The idea became a
reality in 1926 through the creation of the Institute for the Unification of Private Law
(UNIDROIT).* In 1964, the work of UNIDROIT led to the adoption of two uniform
acts, viz. the Convention governing the rights and obligations of parties to

international sale of goods contracts (ULIS),*

and the Convention relating to the
formation of international sales contracts (ULF).* The implementation of both ULIS

and ULF did not, however, fulfil the unification purpose because of the limited

3 Even though “harmonisation” and “unification” are two different concepts, in practice, however,
they are often interchangeable. See Wethmar-Lemmer Private International law 1-2. For a better
understanding of ideas that are hostile to legal harmonisation, see Rosett 1992 (40) Am J Comp L
683; Rosett 1984 (45) Ohio St LJ 265; Stephan 1999 (39) Virginia Journal of International Law 743.
40 Kroll/Mistelis/Viscasillas UN Convention 2.

41 Eiselen 1999 (116) SALJ 323 328.

42 Schlechtriem/Schwenzer Commentary 1; Huber/Mulis CISG 2; Schwenzer/Hachem
http://ius.unibas.ch/uploads/ publics/6248/20110913164502_4e6f6c6e5b746.pdf; Cuniberti 2006
(39) 5 Vand. J. Transnation’l L. 1511; Coetzee Incoterms 158.

43 UNIDROIT is an independent intergovernmental organisation the goal of which consists in
studying needs and methods for modernising, harmonising, and coordinating private law, in
particular, commercial law between states or groups of states. It formulates uniform law
instruments, principles, and rules to achieve these objectives. See UNIDROIT’s purpose at:
http://www.unidroit.org/dynasite.cfm?dsmid=103284 (last visited on 18-6-2012). Created on 3
September 1926, UNIDROIT was inaugurated on 30 May 1928. Its headquarters are in Rome
(Italy) and it has 63 member states to date. Further information can be found on its website at:
http://www.unidroit.org. For comments, see Kroll/Mistelis/Viscasillas UN Convention 2-3;
Schwenzer/ Hachem http://ius.unibas.ch/uploads /publics/6248/201109131645024e6f6c6e5b746.pdf;
Eiselen 1999 (116) SALJ 323 334; Eiselen Globalization 97 101.

4 Convention relating to a Uniform Law on the International Sale of Goods, July 1, 1964, 834
UN.T.S. 107, reprinted in 13 AM. J. COMP.L453 (1964). Available online at:
http://www.unidroit.org/english/conventions/c-ulis.htm (last accessed 20-6-2013).

45 Convention relating to a Uniform Law on the Formation of Contracts for the International Sale of
Goods, July 1, 1964, 834 U.N.T.S. 169 (1972), reprinted in 13 AM. J. COMP.L472 (1964). Available
online at: http://www.unidroit.org/english/conventions/c-ulf.htm (last accessed 20-6-2013).
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number of member countries. Nevertheless, their failure did not stop efforts to
achieve the worldwide unification of international sales law. When it became evident
that they would difficultly obtain sufficient members, the UN General Assembly
undertook to produce their revised version, which would be more widely accepted,
through the creation of the United Nations Commission on International Trade Law
(UNCITRAL).*® This goal was achieved on January 1988 when the CISG entered

into effect.

1.4 The CISG and Harmonisation of International Sales Law

It is acknowledged that current harmonisation of international sales law is one of the
consequences of the establishment of the Vienna Convention. Scholars are
unanimous in this regard that the CISG is the most successful and noteworthy
outcome of the process of the unification of international contract law.*’ Prepared by
UNCITRAL, the CISG was adopted on 11 April 1980 at the conclusion of a
Diplomatic Conference held in Vienna which saw the participation of delegates from
62 countries, and observers from eight international organisations.*® The DRC,
previously known as Zaire, attended that conference. This country was, moreover,
one of the fifteen member states elected to the Drafting Committee*” and one of the
twenty-two Vice-Presidents of the conference.’® Unlike the DRC, during the CISG

drafting process, South Africa had already been excluded from international

4 See UN General Assembly Resolution 2205 (XXI) of 17 December 1966 establishing
UNCITRAL, hereinafter Resolution 2205, in UNCITRAL 1968-1970 (I) YB 65.
http://www.uncitral.org/pdf/english/YBs/yb-1968-70-e/yb_1968 1970 e.pdf (last accessed 20-6-
2013); see also Schlechtriem Uniform Law 18; Huber/Mulis CISG 3.

47 See, among others, Schlechtriem/Schwenzer Commentary 1; Kroll/Mistelis/Viscasillas UN
Convention 1-2; Kritzer/Eiselen Contract §80:1; Eiselen 2011 (14) 1 PER/PELJ 1; Kokoruda 2011
(6) Florida Bar Journal (The) 103; Hofmann 2010 22 (1) Pace Int’l LR 145; Castellani 2009 (13)
1VJ 241; Grebler 2007 (101) American Society of International Law 407; McNamara 2003 (32)
Colorado Lawyer 11; Schroeter 2001 (5) VJ 74; Wethmar-Lemmer PIL 30; and Hugo1999 (11) SA
Merc LJ 1.

48 Those 62 states included all countries with significant commercial interests; see Flechtner Honnold’s
Uniform Law 11.

49 See UNCITRAL 1980 (XI) YB 150; Flechtner Honnold’s Uniform Law 11.

30 See Final Act (A/CONF/97/18), in UNCITRAL 1980 (XI) YB 149.
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organisations and processes because of its internal race policies, and the international
sanctions against it.>! This is why South Africa did not actively participate in the
establishment of the CISG although it sent observers to the conference. Despite this,
however, as an important economic force on the African continent, it would certainly
have played a significant role in UNCITRAL activities.>>

As stated by Lookofsky, the Vienna Convention is “the most significant piece
of substantive contract legislation in effect at the international level.”>* With regard
to its ambit, the CISG is an international set of rules designed to provide clarity for
most international sales transactions.>* Its preamble makes it clear that “the adoption
of uniform rules which govern contracts for the international sale of goods (...) will
contribute to the removal of legal barriers in international trade and promote the
development of international trade.”> This purpose was reiterated by the American
District Court of California in the Asante Technologies case,’® in order to show that
the CISG replaces internal domestic laws on matters within its field of application.
In terms of its effect, the number of CISG contracting states had grown to 79,°” which

represent about 80 per cent of world trade.’® As a result of this, the CISG has attained

31 See Eiselen 1999 (116) SALJ 323 353.

32 Ibid.

33 Lookofsky CISG 18; see also Kroll/Mistelis/Viscasillas UN Convention 1.

>* Cf. Schwenzer/Fountoulakis Sales Law 21; Schlechtriem/Schwenzer Commentary 1;
Galston/Smit Sales 1.

35 See CISG Preamble, Paragraph 4.

36 USA 27 July 2001 Federal District Court [California] Asante Technologies Inc. v PMC-Sierra
Inc., CLOUT case No. 433 [http://cisgw3.law.pace.edu/cases/010727ul.html] (last accessed 20-6-
2013). In this case, the court quoted, word for word, the second and third main clauses of the
Preamble of the CISG. See, in the same sense, USA 10 May 2002 Federal District Court [New
York] Geneva Pharmaceuticals Tech Corp v Barr Labs Inc., CLOUT case No. 579
[http://cisgw3.law.pace.edu/cases/020510ul.html] (last accessed 19-6-2013); and USA 3
September 2008 Federal District Court [Illinois] CNA Int’l, Inc. v Guangdong Kelon Electronical
Holdings et al [http://cisgw3.1aw.pace.edu/ cases/080903ul.html] (last accessed 19-6-2013).

37 Up-to-date information on the CISG status is available on the UNCITRAL website at:
http://www.uncitral.org/uncitral/en/uncitral texts/sale goods/1980CISG _status.html (last
accessed 20-6-2013).

8 See Schlechtriem/Schwenzer Commentary 1; Eiselen Globalization 97 136.
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the status of “a world sales law”>

and is currently one of the most important
harmonising international trade instruments.*

The Vienna Convention does not, nevertheless, aim to regulate all legal
questions which may relate to an international sale;®' neither does it cover all kinds
of international sales contracts.®> As provided by Article 1, the CISG deals with sales
contracts made between parties established in different states when those states have
accessed it, or, if not, when the rules of private international law (PIL) lead to the
application of the law of a CISG member country. More specifically, the
Convention’s goal consists only in governing the formation of the contract, and
defining the rights and obligations of parties resulting from international sale of
goods contracts.®® One of its valuable qualities is that CISG rules contain solutions
from civil, common, and socialist legal systems, chosen and adopted on a consensus
basis.®* Owing to its influence, “the CISG has not only achieved the status of a
veritable world sales law, but has also led a number of states to modernise their
domestic sales laws.”% Countries which have drawn from the Convention in
revisiting their sales law include European countries in general, as well as China,

Australia, and African OHADA law states.%®

%9 Schwenzer/Fountoulakis Sales Law 21; Lookofsky Understanding 1; Lando in Hartkamp et al
Civil Code 68-697. In the words of Karollus, the CISG is on the way to becoming “the Magna
Carta of international trade”. Karollus 1995 Review of the CISG 51 77.

60 Eiselen Globalization 97 103. With regard to its structure, the CISG comprises 101 Articles
divided into four parts. Part I (Articles 1 to 13) defines the Convention’s sphere of application, and
contains general provisions related to the interpretation, usages, and requirements of contractual
form. Part II (Articles14 to 24) regulates the formation of international sales contracts. Part III
(Articles 25 to 88) establishes the sale of goods regime by discussing the rights, obligations, and
remedies available to the seller and buyer, as well as the passing of risk. Part IV (Articles 89 to
101) contains final public international law provisions, such as those dealing with administrative
procedures, declarations, and reservations that are applicable to signatory states.

61 See Schlechtriem/Schwenzer Commentary 65; Djordjevic in Kroll/Mistelis/Viscasillas UN
Convention 63; Hugo1999 (11) SA Merc LJ 1 15.

62 Cf. Article 2 CISG.

63 Cf. Article 4 CISG.

64 Schlechtriem/Schwenzer Commentary 6.

65 Bonell http://www.cisg.law.pace.edu/cisg/biblio/bonell4.html (last accessed 1-7-2012).

% See Ferrari CISG 413-480; Ferrari OHADA 79; Flechtner Honnold’s Uniform Law 14;
Willmott/Christensen/ Butler Contract Law 869.
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1.5 OHADA Sales Law and the CISG Compared

OHADA is a regional organisation which aims to provide member countries with a
harmonised set of business laws by elaborating on, and adopting simple and modern
common rules that have been adapted to African economies.®’ Its statutes, called
Uniform Acts,®® are directly applicable and binding in all member states,
notwithstanding any conflicting provisions in current or future national laws.®
Several Acts have been entered into force under the organisation’s sponsorship,
including the Uniform Act Relating to General Commercial Law.”® The Commercial
Act contains eight main Books, of which the eighth deals with commercial sales
matters.”! Its sphere of influence is delineated by Articles 1 and 234, for which the
Act applies to “contracts of sale of goods” between traders located in one of the
OHADA member nations or when conflict-of-law rules lead to the application of the
law of a member state. UAGCL’s provisions govern both domestic and international
commercial sales.”” This means that, with the accession to the OHADA community,
modern Congolese commercial sale of goods law as well as international sales law
is today achieved by the Commercial Act, of which Book VIII is expressly dedicated
to commercial sales.

A brief overview of the OHADA Commercial Act reveals that it has largely

adopted principles contained in the CISG. A number of the Convention’s provisions

67 See Article 1 of the Treaty of 17 October 1993 Establishing OHADA; entered into force on 18
September 1995, as amended in Quebec on 17 October 2008 (OHADA OJ No. 4 of 1 January 1997),
hereafter OHADA Treaty.

% For an entire ruling on OHADA Uniform Acts, see Title II of the Treaty, viz. Articles 4 to 12.
9 See Article 10 OHADA Treaty; see also Ferrari OHADA 79 88; Diédhiou OHADA 223; Martor
et al Business 20; Mancuso 2006 (5) 2 JI TR LP 55 59; Abarchi 2000 (37) Revue Bourkinabé de
Droit 21.

70 See Uniform Act Relating to General Commercial Law adopted on 17 April 1997; entered into
force on 1 January 1998 (OHADA OJ No.1 of 1 October 1997), as amended on 15 December 2010
(OHADA OJ No. 23 of 15 February 2011). This Act will be referred to as the UAGCL, the
(OHADA) Commercial Act, Uniform Act, or merely as the Act interchangeably.

71 See Articles 234 to 302 of the Commercial Act.

72 See Martor et al Business 29; Huber Sales Law 950; Santos/Toe Commercial 339; Masamba
Adhesion 347 362; Mutenda Apport 13.
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have been duplicated or merely adapted to the realities of the African continent.”
Magnus said, in this regard, that African OHADA states have “adopted a modified
CISG as their common sales law”.”* Since Book VIII of the UAGCL did not
transcribe UN Sales Convention rules but rather adjusted them in order to fit local
needs, it follows that it is possible to compare its substantive provisions with those
established by other legal systems as the CISG.

Before doing so, however, it is important to note that problems usually
resulting from international sales contracts are related to the formation of the
contract, the obligations of parties, and the applicable law. In effect, a seller and a
buyer can safely enter into a contract on the condition that their rights and obligations
are sufficiently protected by law. Is this condition effectively satisfied in Congolese
law? In order to answer this question, the research problem that is the focus of this

study will be discussed.

1.6 Problem Statement

It was mentioned earlier that the adoption of the CISG marked a turning point in the
harmonisation of international sales law history. The Convention has, in effect, been
implemented as a uniform law governing contracts for the international sale of goods
in all contracting states.” Its significance is justified, in the view of Kréll and others,

by the fact that,

The (...) Convention contains substantive rules on two of the most important
questions in international sales transactions. Part II regulates the formation of the
contract of sale by matching acceptance and performance. Part III contains rules on
the rights and obligations of sellers and buyers arising from the international sale of

73 For the meaning and difficulties to determine what the realities of the African continent are, see
Fontaine Avant-Projet 3-5. The adaptation to African specificities is not necessarily considerable
for international transactions as it will be discussed later. One example of this is the responsibility
of the seller for patent and latent defects; and the silence of the Commercial Act in respect of third
parties’ legal claims.

74 Magnus in CISG vs 3; see also Ferrari OHADA 79 81.

5 Cf, Preamble, paragraph 3. The number of reported cases dealing with the CISG proves that the
CISG is really applied in practice.
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goods contract, as well as the remedies that parties to a contract of sale have in

response to the breach of its counterparty.”®
The importance of the CISG is, furthermore, accounted for by the fact that it provides
commercial operators from all over the world with “the same substantive regime to
be applied to the contract of sale: the same uniform language, methodology and a
common understanding to the basic issues of the international sale of goods
contract.””” With such prestige, every country would normally access the UN Sales
Convention, which is, however, not the case in reality.

In the light of the above, the main problem of this study is located in the fact
that, although the DRC took part in meetings that led to the adoption of the Vienna
Convention, it has not yet ratified it. The failure of the DRC to ratify the CISG has
meant that international sales contracts were, for a long time, governed in the DRC
by provisions dating back to colonial times. The fact that the CCO had become out-
of-date suggested lacunas in the initial Congolese international sales contract law.
These gaps have, to a certain extent, been filled by Articles 234 to 302 of the
UAGCL. Compared to the CISG, Articles 234 to 302 also establish a set of rules
dealing with the formation and performance of sales contracts, the rights and
obligations of sellers and buyers, as well as remedies available to contracting parties
in the case of a breach of contract.

Even though UAGCL provisions bear a resemblance to CISG rules, modern
Congolese law has, nevertheless, its own salient features which deserve attention. To
remain within the scope of this study, some of the characteristics alluded to above,
which in turn can be described as gaps, may be found in principles applicable to
international contracts in general, as well as in provisions governing the formation
of contracts and the obligations of parties.

With regard to general provisions relating to international contracts,

Congolese PIL rules defer contracts with a foreign element, inter alia, to the law of

76 Kroll/Mistelis/Viscasillas UN Convention 5-6 §10; see also Oosthuizen Rights 3.
77 Tbid.
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the place where they are concluded. As it is stated by Article 11 PILD, “Agreements
are governed by the law of the place where they are made. (...) Contracts are
governed, as for their substance, effects, and evidence by the law of the place where
they are concluded, unless when parties provide otherwise.””

Since the provision designates the law of the place of conclusion of the
contract as the law governing international contracts, it follows that the CISG may
apply to contracts formed by Congolese entities by virtue of PIL principles.” Article
1(1) (b) CISG specifies, in this respect, that the Convention applies to contracts of
sale of goods between parties whose places of business are in different states “when
the rules of private international law lead to the application of the law of a
Contracting State”. Consequently, despite the fact that the DRC has not yet ratified
the Convention, Congolese businessmen might be surprised by its application to their
contracts without choosing it as the applicable law, a situation that leads to legal
insecurity. Where, however, contracts are concluded in the DRC, Congolese law,
including OHADA law, will be applicable. Since the integration of OHADA law in
the DRC is very recent, there is a need to assess critically the impact it has had on
the historical Congolese sales law. It also needs to be compared to other modern
systems of law, such as the CISG and South African law.

It has already been noted that the CISG is a unified substantive law aimed at
unifying the law of sale of goods internationally. Its importance for comparative
purposes is then indisputable. With regard to South African law, on the other hand,
itis a mixed legal system which combines both civil law and common law principles.
Two main characteristics are common to the DRC and South Africa which justify the
significance of a comparative undertaking between their legal systems. Firstly, both

countries are CISG non-contracting states where the same rules apply to both

78 Article 11 al. 1 and 3 PILD, in Piron/Devos Codes et Lois 52. Piron and Devos’ book will simply
be referred to in the following development as Piron.

79 Cf. Kadner 2011 (13) YB of PIL 165. For a comparative view with regard to South African law,
see Fiselen 2007 (19) SA Merc LJ 14 and 25; Eiselen 1999 (116) SALJ 323 369; Hugo 1999 (11) 1
27; Van Niekerk/Schulze Trade 108; Oosthuizen Rights 5.
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domestic and international sales contacts.’® Secondly, South African historical sales
law is, like Congolese law, based on the Roman civil law tradition.3! Although both
countries were influenced by Roman civil law, however, Congolese law follows the
French Code Civil tradition while South African followed the non-codified Roman-
Dutch tradition. What is more, because of the Anglo-American common law
influence, South African law departs from the law of the DRC on the basis that it is
secular, and, as such, it is increasingly flexible, admitting, and undergoing constant
changes in response to worldly exigencies.®® Owing to its flexibility, South African
sales law is more updated than Congolese law, and that might enable it to serve as a
reference to assess the latter.

Coming back to the scope of this study, rules governing the formation of
international sale of goods contracts are provided in Part II of the CISG. This part
deals, among other things, with the offer and acceptance as essential elements of any
valid international sales contract. Like the CISG, Article 241 UAGCL specifies that
a contract is concluded either by the acceptance of an offer or by the conducts of the
parties which indicate acceptance of the agreement. The provision does not, however,
define what such conducts are. Similarly, Article 245 UAGCL states that any
acceptance that contains material modifications amounts to a rejection of the offer,
which then constitutes a counter-offer. Once again, in contrast to its equivalent CISG
provision, this Article is silent with regard to additional terms that can be viewed as
substantial alterations. Because the definition of conducts and material changes is
left to the discretion of the judge, there is a risk that this situation will lead to
uncertainty in commercial dealings.

On the other hand, contracts are generally defined as agreements which give
rise to obligations.®? Their most important effect is to establish rights and obligations

for both the seller and buyer. As far as the obligations of the seller are concerned,

80 For the specific case of South Africa, see Van Niekerk/Schulze Trade 65.

81 See Palmer Mixed Jurisdictions 23; Joubert Contract 1; Hahlo/Kahn Union 18; Hahlo/Kahn
Legal System 585-586; Hahlo/Kahn Union 42; Zimmerman Mixed System 41 48.

82 Cf, Owsia Contract 4, for illustrations, see Chapter III below.

83 Cf. Article 1 CCO.
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Congolese rules in Articles 250 to 259 UAGCL are almost in agreement with the
CISG’s provisions in Articles 30 to 44. Both sources of law oblige the seller to deliver
goods that are, among other things, of the right quantity, quality, and description, as
stipulated in the contract, otherwise it will be sued for lack of conformity, and to
protect the buyer against any third-party claims. If, however, the CISG has
established a single concept of non-conformity, modern Congolese law gives the
impression of maintaining the dual distinction between hidden and patent defects.®*
Establishing the seller liable for hidden defects is reasonable. Holding him
responsible for disclosed defects, however, appears to be irregular. This situation has
as consequence to generate negligent dealers. Such situation, in addition, places the
seller in a condition that it may be sued anytime for discrepancies the buyer was
presumed having agreed to tacitly, which is source of legal insecurity. Similarly,
where the Convention requires the seller to protect the buyer against every
intellectual property right,3 Congolese law appears to lack such a specific obligation.
The lack of an explicit obligation in respect of eviction based on intellectual and
industrial property rights means that claims relating to them are ruled by the general
principle of guarantee against eviction. Such a situation is not favourable to the seller
owing to the specificity of intellectual rights. With regard to the obligations of the
buyer, both the Vienna Convention®® and modern Congolese law®’ require the buyer
to pay the price of the goods, take delivery of them, and examine the goods for a
probable timely lack of conformity notification. Nevertheless, the shorter notice
period provided by Congolese law seems to be more prejudicial than that indicated
in both the CISG and South African law.

From the illustration above, it appears that, in spite of some similarities
between the Vienna Convention, South African law, and modern Congolese law,

these legal systems differ in terms of many specific aspects relating to international

84 Cf. Articles 258 and 259 UAGCL.
85 Cf. Article 42 CISG.

86 Articles 53 to 60 CISG.

87 Articles 262 to 274 UAGCL.

www.manaraa.com



18

sales contracts throughout their conclusion and performance. Such differences may
have a significant impact on the behaviour of parties to international sales contracts®®
and contribute to the slowing down of international transactions in the DRC.
Normally, the law should evolve with the society by developing and being
adapted to modern demands. The existence of a modern sales contract law that
incorporates rules recognised and accepted universally should undoubtedly reassure
and protect contracting parties. Thus, in order to deal with the above research
problem, two relevant questions need to be asked. Firstly, what are the shortcomings
of Congolese law in terms of international sales contracts? Secondly, how can these
shortcomings be dealt with in order to comply with the requirements of modern

international transactions?

1.7 Aims and Objectives of the Study

In the context of international sales law, diversity of substantive rules may lead to
additional costs such as transactional costs and opportunity costs, as well as to losses
both in terms of money and time spent trying to determine the law governing the
contract. Such situations have been managed by the CISG since it entered into force
in 1988. In effect, the Convention provides a satisfactory set of rules for international
transactions, and it successfully balances the interests of contracting parties. On the
other hand, though South Africa has not yet accessed the CISG, its legal system is
very supple and modernised. As Christie and Bradfield have said, South African
Courts have, indeed, acquired a long tradition of developing the common law from
case to case® in order to suit, inter alia, commercial contemporary requirements.
With regard to modern Congolese sales law, it is governed by a new set of rules
provided by the OHADA Commercial Act which appears to have been inspired by
the CISG.

88 Cf Eiselen Globalization 97 98.
89 Christie/Bradfield Contract 1.
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Owing to the fact that these rules are still very new in the country, this study
aims at assessing them critically by establishing a comparison between the CCO, the
Commercial Act, the CISG, and South African law provisions. Undertaking a
comparative analysis has the intention of establishing whether current Congolese law
is adequate for modern international commercial dealings requirements or,
alternatively, whether it is still has gaps. Should the latter be the case, this study is
aimed at identifying those gaps, and making proposals about how to provide
appropriate solutions to help fill them. In addition, bearing the importance of the
Vienna Convention for international sale of goods contracts in mind, this study aims
to consider how the CISG could serve as a useful model to improve Congolese
international sales law. The study, therefore, ultimately considers the accession of
the CISG by the DRC in this regard. Likewise, given that there is no current treatise
on Congolese contract law, this thesis will contribute to the goal of providing a
systematic exposition of current Congolese law in its historical context and may
provide the foundation for such a treatise.

By conducting a comparative study relating to international sales contracts in

Congolese law, the researcher would like to achieve the following objectives:

1) To outline the basic principles of Congolese contract and sales laws;

2) To compare Congolese sales law rules with those established by the CISG and
South African law, in order to amend the former;

3) To evaluate the extent to which OHADA law provisions have improved
Congolese sales law in order to determine remaining gaps and propose the
means to fill them; and

4) To recommend that the Congolese Government ratifies the 1980 Vienna

Convention.

The above objectives are justified by the fact that, although the OHADA Commercial
Act may have modernised domestic sales law, the failure of the DRC to ratify the
CISG has led to gaps in Congolese international sales law. Its adoption should

certainly harmonise Congolese law with aspects that regulate international sales of
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goods worldwide. This ratification would, furthermore, improve the legal
environment of the DRC for international sales transactions and protect Congolese

dealers in their commercial transactions with foreign partners.

1.8 Methodology

In order to achieve the identified objectives, this study has, primarily, made use of
the comparative method. According to its definition, a comparative approach is used
to conduct legal research in countries that represent different legal systems, for
instance, one with a civil law system and another with a common law system. Holmes
JA has confirmed the importance of such an approach in Government of the Republic
of South Africa v Ngubane,” in which the learned judge demonstrated the significant
role of considering the law of other countries. For the purpose of this study, the
Vienna Sales Convention and South African law have been selected as the focus
areas. Of course, reference is also made occasionally to other jurisdictions, such as
those of Belgian, French, English, German, American laws, the UNIDROIT
Principles on International Commercial Contracts (PICC), and the Principles of
European Contract Law (PECL) but not as frequently as the first two legal systems.

It should be noted immediately that the Vienna Convention is not, strictly
speaking, an independent legal system, but rather a combination of legal systems. Its
rules constitute a compromise between civil law and Anglo-American common law
families.”! Thus, the comparative approach used in this study is not the classical
comparative method, but an adapted one. Still, however, the CISG operates as the
international sales code in many different countries. In this regard, the choice of the
CISG is justified by the fact that the Convention is currently the most important

instrument dealing with international sale of goods contracts worldwide. Owing to

% Government of the Republic of South Africa v Ngubane 1972 SA 601 (A).

91 See Kritzer/Eiselen Contact $85:11 85-29; Schwenzer/Hachem in Schlechtriem/Schwenzer
Commentary 127; Viscasillas in Kroll/Mistelis/Viscasillas UN Convention 119; Brunner CVIM
91 111.
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the fact that OHADA law, which constitutes the basis of modern Congolese sales
law, referred to this convention in order to modernise its sales Uniform Act shows
its relevance to, and influence on, international commercial transactions.

As regards South African law, South Africa is currently the most developed
country on the African continent. Moreover, the DRC shares with South Africa
membership of the Southern African Development Community (SADC)* and the
same basic Roman civil law tradition, while both countries are non-CISG members.
In addition, South African law is flexible and evolving constantly. All of these
reasons, and mostly the last, motivated us to examine how South African law can
also be used in appraising Congolese sales law in order to align it with modern
commercial laws instruments.

Undertaking a comparative study is not an easy task especially when the legal
systems that are being compared do not have similar features.”® This statement seems,
however, inapplicable with regard to Congolese law, South African law, and the
CISG. As it was mentioned in previous sections, the DRC is a civil law country which
has been influenced by the French Napoleonic code. With regard to South African
law, it is a mixed jurisdiction which combines rules from both civil and common law
legal systems. The CISG, on the other hand, is a result of cooperation between
different legal systems, including civil and common law. The fact that all three legal
systems have civil law aspects in common means that there are many similarities
among them.

Additionally, this study has also relied on the literature review approach.
Sources of relevant information include statutes and conventions, judicial decisions,
textbooks, journal articles, and electronic data. In particular, the database provided

by the Institute of Peace, with special reference to case law and arbitral decisions

92 The SADC Treaty was signed in Windhoek (Namibia) on 17 August 1992 and amended in
Blantyre (Malawi) on August 2001. The Organisation focuses on both socio-economic and
political-security cooperation. The SADC comprises the following member states: Angola,
Botswana, the DRC, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, South
Africa, Seychelles, Swaziland, Tanzania, Zambia, and Zimbabwe. For an historical background,
see Zenda SADC 9; Kihangi Environmental Rights 1.

93 Cf. Owsia Contract 3.
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applying the CISG, as well as scholarly publications collected by UNCITRAL, have
been useful for the most part. Specific research on international sales contracts in
Congolese law is, nevertheless, wanting. Furthermore, there is no systematic
publication of judicial decisions in the DRC, which made the accessibility of local
case law difficult. Owing to this situation, it was necessary to collect this case

material at the courts and rely on foreign literature.

1.9 Delimitations and Structure of the Study

The international sale of goods as a research area covers several topics, including the
formation of contracts, the rights and obligations of contracting parties, and remedies
allowed to the injured party in cases of the breach of the contract. International
transactions, likewise, involve numerous contracts, among which are the contract of
sale itself, carriage of goods, marine insurance, and the issuing of bankers’ letters of
credit. Despite their importance for international dealings, this study’s limited scope
does not permit it to address each of these topics. The comparative study concerns
only rules relating to the process of the conclusion of the contract, and those
governing the obligations of sellers and buyers. Because no legal system can
adequately be understood without looking at its historical development and
framework, comparative chapters are, nevertheless, preceded by an overview of the
three legal systems under consideration.

Overall, this study contains six chapters, in addition to the introduction.
Chapter II deals with the historical process which has shaped modern Congolese law,
as well as the fundamental principles on which its contract and sales laws are based.
It demonstrates that Congolese law derives from the French Napoleonic civil code
via Belgian law. The chapter shows that colonial law has stayed alive in the DRC for
a very long time, but has recently been supplemented by OHADA law in order to try

to meet the needs of modern international transactions. In addition, this chapter
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discusses the general principles of Congolese contract law, which include freedom
of contract, party autonomy, and good faith.

Chapter III has adopted a framework similar to that of the second chapter with
regard to South African law. It explains that, even though South African law has been
influenced by Roman-Dutch and English law, its legal system has acquired its
independence as a mixed legal system under the direction of the Constitutional Court.
This chapter also examines the general principles on which South African law is
founded, including consensual and reasonable reliance theories, freedom of contract,
good faith, and compliance with public policy conditions. It is shown that, in
accordance with public policy requirements, for a contract to qualify as one of sale,
parties must reach agreement upon the thing sold, and the seller must transfer
ownership of the item bought to the buyer, who, in turn, must pay for it and take
delivery.

Chapter IV discusses the process which led to the adoption of the Vienna Sales
Convention, its field of application, and the impact it has had on national sales laws
in different countries and regions. After a comprehensive discussion of reasons for a
harmonised legal system and the advantages of such a structure, the chapter explores
the kinds of contracts that fall within the scope of the CISG. In addition, this chapter
demonstrates how the Convention can be applied in the DRC, despite the country’s
lack of interest in it.

With regard to chapters V and VI, they constitute the crux of this study. These
chapters consist of a comparative approach whereby the CISG, South African law,
and Congolese law are critically compared. At every stage, the Vienna Convention
is discussed first, followed by South African law, and then Congolese law. An
assessment of the state of current Congolese sales law is provided in concluding
comments in order to determine the similarities among the three legal systems. In the
case of differences, suggestions for the improvement of Congolese law are made.

Explicitly, Chapter V deals with the formation of contracts in terms of offer

and acceptance, and it discusses different theories relating to the time and place of
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the contract. The chapter shows that, even if the offer and acceptance approach was
now to form part of Congolese contract law, as in the CISG and South African law,
historically this has not been the case. It then considers the influence that the CISG
may have had on the OHADA Commercial Act provisions, but observes, however,
that there are still aspects that need attention. Chapter VI focuses on the obligations
of the seller and buyer. This chapter shows how UAGCL rules have improved
Congolese law in order to align it with CISG provisions and South African law rules.
On the other hand, the chapter also highlights omissions recorded in the Act which
have resulted in gaps that need to be filled.

Finally, Chapter VII presents a conclusion to the discussion in the previous
chapters and ends with a proposal for the accession of the DRC to the Vienna Sales
Convention, after having reminded us of the compatibility between the CISG and

OHADA law.
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Chapter Two

THE HISTORICAL DEVELOPMENT OF THE CONGOLESE
CIVIL LAW AND ITS SALES LAW BASIC PRINCIPLES

2.1 Introduction

In general, the study of any legal system must include an understanding of the
significant points in its development.! Concerning Congolese civil law, its historical
development can be traced back to Belgian law which originated from the French
civil code and was brought to the DRC during the colonial period. Even many days
after independence, the DRC continued to apply legislation inherited from the
colonial power,” although that law had long been adapted in its mother country.
Because of such a lack of modernisation, Congolese civil law rules became out-
dated, insufficient, and irrelevant® with respect to modern international sales contract
requirements, and they needed to be improved. The first step in the reform process
was accomplished on 12 September 2012 with the coming into force of OHADA law
in the DRC. Since then, the basic principles provided by the OHADA Commercial
Act have constituted one of the bases of the Congolese contract law and its sales law
in particular. These principles include the freedom of contract, the autonomy of the
will, and the obligation of good faith.

In that sense, this chapter has three main sections dealing successively with
the historical development of the Congolese civil law, the principles on which
Congolese contract law is based, and the essential elements of a contract of sale under

the Congolese law perspective. With such an outline, this chapter does not, however,

! See Elliott/Jeanpierre/Vernon Legal System 1.

2 The great preoccupations of all Congolese governments, since independence, have been those of
organising the state. See Crabb Legal System 87; Mbayé Destin 442 454.

3 Vanderstraete Business 16; Masamba Adhesion 347; Masamba Modalités 22 and 53.
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intend to provide a comprehensive study of the historical development of the
Congolese legal system. It attempts merely to highlight a few fundamental aspects
of the origins of the French civil code before its reception in Belgium, and explains
how it gained recognition in the DRC through the Decree of 30 July 1888. In
addition, this chapter intends to show that, until recently, commercial sales contracts
were governed, in the DRC, by the same rules as civil sales contracts. This situation

has been changed by the adoption of OHADA law.

2.2 The Historical Development of Congolese Civil Law

2.2.1 Introduction

At the outset it should be noted that detailed investigations into the development of
Congolese civil law are largely wanting.* That is to be regretted because one has to
search in a number of different places to reconstitute the salient elements of
Congolese legal history. What is evident, however, is that, before the coming into
force of the colonial power in the DRC, the county was ruled largely by customary
rules like other African countries.’ But, when the earlier Belgian settlers conquered
the country, they substituted local customary rules considered at that time as contrary
to the needs of public policy by their law.® The colonisers brought with them the
Napoleonic Civil Code they had inherited from France for, when the latter was
enacted in 1804, Belgium was part of France. That is why, before examining the
process of the introduction of the French Civil Code in the DRC, it is useful to go
over the genesis of the said civil code and look at the means by which it was received
in Belgium. After that a discussion of the characteristics of the earlier Congolese civil
law and the impact of OHADA law upon the legal system under examination will

follow.

4 See Mukadi Bonyi Preface to Kalongo Obligations 7.
> See Lamy 1969 (Special No.) RJC 135 139.
6 Ibid.
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2.2.2 French Civil Code Origin

Historically speaking, the French Civil Code is a product of a long evolution which
began during the twelfth century with the movement towards the reduction into
writing of substantive customary law. Such a process had largely been completed by
the end of the sixteenth century.” Reforms to this legal system were basically
introduced by royal ordinances during the seventeenth and eighteenth centuries.
With regard to this background, West is of the opinion that it seems wrong to
consider the 1789 Revolution and the promulgation of the Civil Code in 1804 as
“representing a completely fresh start, as the Code draws heavily on the substantive
law of pre-revolutionary times.”® As far as the pre-revolutionary period is concerned,
Roman law played a crucial part in the historical development of French civil law,
especially contract law.” Before the 1789 revolution, in effect, France had no code of
general law governing the entire territory. In other words, there were different laws
and legal systems generally mentioned as the “Ancien Droit” (Old Law)' that could
be divided into two families. South of the River Loire, on the one hand, Roman law
remained important as a source for each region’s written laws. It was also used to
supplement gaps in customary laws. Two written records were available for this

purpose, the Lex Romana Visigothorum'! and the Justinian Corpus Juris Civilis."?

7 For a comprehensive discussion upon the history of French law, see among others, Viollet
Histoire 1ff, Zweigert/Kotz Comparative 74-84; Seruzier Summary 1ff; Van Caenegem
Introduction 1ff, West et al Legal System1ff.

8 West et al Legal System 1, see also Zweigert/Kotz Comparative 75.

 Tallon Contract Law 205-206; Whittaker Obligations 296; Elliot/Jeanpierre/Vernon Legal
System]1. As stated by Zweigert/Kotz (Comparative 77) during the pre-revolutionary era, contract
law was inadequately regulated by customary laws. Lawyers, therefore, preferred Roman law
considered at that time as the most developed and refined source of law. For ample information in
relation with the reasons of the reception of the Roman contract law system and legal tradition, see
Watson Evolution 3-41 &66-97; Ourliac/Malafosse Histoire Tff.

19 Elliot/Jeanpierre/Vernon Legal System]1; Seruzier Summary 9.

"I Published in 506 AD, the Lex Romana Visgothorum was a summary of Roman law prepared for
the administration of Roman law for Romans. See Elliot/Jeanpierre/Vernon Legal System 2.

12 The Justinian Corpus Juris Civilis was a compilation of different laws put together from the
twelfth century under the Byzantine emperor Justinian to supplant the Lex Romana Visgothorum.
(See Marryman Civil Law 27).The Lex Romana Visgothorum did not contain the laws of Visigothic
kings, but Roman imperial constitutions and writings of Roman jurists. It is usually thought that
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North of the River Loire, on the other hand, the main source of the laws adopted by
the feudal system was tribal customs, mostly from Germanic tribes. At that time,
customary law dealt with private law, but covered a restricted subject area. So,
Roman law principles had to be introduced to complete it.!* The only laws applicable
across the whole of the French kingdom then were Canon law and King’s
ordinances.'*

The division of the country into two principal legal systems was certainly
noteworthy when one is aware that Roman influence was felt almost equally in the
North and in the South. That diversity in the law, associated with the number of
different customs, !> however, created natural and almost diverse obstacles to national
unity. As stated by Zweigert and Kétz, for instance, the proliferation of different
customs and the difficulty of discovering their real content naturally gave rise to great
legal uncertainty.!® In order to unify the law on a national level, simplify it, and
remove some of the above practical difficulties, King Louis XI recognised the
advantages of the unification of the law.!” In this regard, he developed the plan to
establish a uniform French law. After his death in 1588, his successor, Henri III,
undertook to pursue the unification plan. He gave the task of gathering into one

volume the ordinances still in effect and the plan for new laws to Barnabé Brisson.

this work had been issued with a political motivation, to try to retain the loyalty of Alaric’s Gallo-
Roman subjects who were Catholics and inclined them to join the Franks. See Watson Evolution
81; Ankum Codification 1.

13 West et al Legal System 17, Dadomo/Farran Legal System 5; Zweigert/Kotz Comparative 77 &
79 who briefly note that France was divided into two legal areas, the Pays the droit écrit in the
South, and the Pays the droit coutumier in the North.

14 For example, Canon law influenced the development of French contract law, with its moral
approach, by the adoption of principles such those of pacta sunt servanda, good faith, and equity.
See Tallon Contract Law 205-206.

15 Commentators are not unanimous about the number of French customs of that time. According
to Ferriere (Dictionnaire de Droit et de Pratique, V° Coutume), there were more than three hundred;
one hundred and forty-four according to Voltaire (Dictionnaire Philisophique); two hundred and
eight-five according to Fleury (Précis Historique de droit Francais); and for Dupin (Oeuvres de
Pothier), five hundred fifty customs. Sources quoted by Seruzier Summary 13 Fnl.

16 Zweigert/Kotz Comparative 77.

'7 David French Law 12; David/De Vries Legal System 11; Dickson Introduction 4; Qosterhuis
Performance 125.
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This work, known as the Code Henri III, had not yet been finalised when its author
died in civil wars.!®

After him, during the reign of Louis XIII, a new code, known as the Code
Michaud, was enacted in 1629. The Code Michaud contained 461 articles regulating,
inter alia, civil and commercial matters." Likewise, under the reign of Louis XIV,
through the efforts of famous lawyers of the time, such as Lamoignon, Auzane,
Fourcroy, Pussort, Savary, Colbert and Dustarlet, several important statutes were
published among which was the 1667 statute, also called the Code civil. According
to Ourliac and Malafosse, French law makers inherited some general principles like
those governing the proof of contracts from this code.?

From the different attempts of regulation referred to above, it appeared that
the monarchy had been unable to provide France with a uniform code of law. That is
why the 1789 French Revolution was to overcome all obstacles in the legal domain.
Concerning civil law, for instance, an Act of 24 August 1790 expressly provided the
possibility of reviewing and reforming the civil code in order to adapt it to the
Constitution. In addition, the Constitution of September 1791 reaffirmed the
principle of a civil code applicable throughout the entire kingdom,?! the civil code of

which the codification process is briefly examined in the following section.

2.2.3 The Process of the Codification of the French Civil Code

As was claimed in the previous paragraph, the view developed during the eighteenth
century was to provide France with a bill of law having national effect. One of the
most important aims of the 1789 Revolution was, moreover, to unify private law in
France. That is the reason why the Constitutional Assembly established by the

Revolution decreed, “A code of civil law common to the whole kingdom will be

18 See Seruzier Summary 11.

19 Tbid.

20 Qurliac/Malafosse Histoire 35.

21 See West et al Legal System 21; Elliot/Jeanpierre/Vernon Legal System 6; Seruzier Summary 16-17.
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drawn up.”?? The first attempt at codification was carried out by Jean-Jacques Régis
de Cambacéres from 1793 onwards. Cambacéres submitted three drafts of the civil
code, unfortunately none of them being accepted by the legislature.?*

When Napoleon Bonaparte came to power in 1799, he wanted the new order
to be legitimised by the creation of a unified legal system. He, therefore, made it a
priority to draw up the civil code. In the Constitution introduced by him, Napoleon
empowered three Consuls with executive and legislative competences, practising
himself as the First Consul and the other two as assistants.” As First Consul,
Napoleon appointed a commission of four committed lawyers, namely Tronchet,
Bigot de Préameneu, Malleville, and Protalis,?® in August 1800 with the task of
drafting a civil code. The commission worked very hard. Within four months it

produced a draft civil code inspired by the writings of Pothier and Domat.?” That

22 Clause cited by Zweigert/Kotz Comparative 82.

23 Jean-Jacques Régis de Cambacéres was a practising lawyer who was later to become president
of the famous “Comité du Salut Public”, then Minister of Justice, and who would finally share the
“Consulat” with Napoleon during 1799. See West et al Legal System 21.

24 Dickson Introduction 4; Van Caenegem Introduction 4; Dadomo/Farran Legal System 8.The first
draft was submitted on 9 August 1793 and had 719 articles. It was rejected, not only as being
“incompatible with the ideas or the great philosophical principles of the time”, but also
unnecessarily “complicated”. (See Portalis “Discours préliminaire du premier projet de Code Civil
de Cambacéres”, 1793; reported in West et al Legal System 35; see alsoZweigert/Kotz Comparative
83.) The second draft, submitted on 9 September 1794, was rejected on the grounds that “it was
too short (297 articles), offering only a superficial outline of the law, rather than being a genuine
code.” The last draft, submitted in 1796, did not have time to be discussed in Parliament as
Napoleon’s arrival to power stopped the proceedings. (See Elliot/Jeanpierre/Vernon Legal System
6; Seruzier Summary 18; Dadomo/Farran Legal System 8; Zweigert/Kotz Comparative 83).

25 See Zweigert/Kotz Comparative 83.

26 Francois-Dénis Tronchet (1726-1806) and Félix-Julien-Jean Bigot de Préameneu (1747-1825)
came from the customary law region; Jacques de Malleville and Jean-Etienne-Marie Protalis from
the written law region. In addition, the three first named were members of the Cour de Cassation,
while Protalis was a commissioner of the government in the Tribunal de Prises, a Maritime court.
See West et al Legal System 21; Seruzier Summary 22 Fnl; Elliot/Jeanpierre/Vernon Legal System
6; Dickson Introduction 4; Qosterhuis Performance 126; Zweigert/Kotz Comparative 82.

27 Domat’s (1625-1696) and, particularly, Pothier’s influence on the law of contract and sale was
undeniable at that time and the draft civil code commission could not manage without their ideas.
Concerning the first named, his main works were published in Les lois civiles dans leur ordre
naturel (1689-1694), translated by W Strahan as The Civil Law in its Natural Order: Together with
the Publick (sic) Law, Vol. I (London 1722). From him, the Commission inherited the principle of
binding force of contractual obligations. Domat stated, for example, “Les conventions étant
formées, tout ce qui_a été convenu tient lieu de loi a ceux qui les ont faites; elles ne peuvent étre
révoquées que de leur consentement commun (...)”. (Excerpt quoted by Oosterhuis Performance
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draft was then submitted for consultation to the Higher Court (Tribunal de
Cassation), the Appeal Courts (Tribunaux d’Appel), and referred finally to the
“Conseil d’Etat” for discussion.?® After the Council had received the draft civil code,
its legislative group examined each of its titles in the presence of the draftsmen. The
draft, approved title by title, was then printed and distributed to all of the “Conseillers
d’Etat”,” and discussed once again in a General assembly.

In December 1801, the two Parliamentary Assemblies, the Tribunat and the
Corps Législatif, also examined the draft civil code but rejected it. As Napoleon had,
however, been established “Consul for life” with wide executive powers that year,*
it enabled him to introduce a streamlined procedure bypassing the legislative
resistance. As a result of this, the different chapters of the code were promulgated by
a series of 36 laws passed from March 1803 to March 1804. The entire project of 2,
281 articles entered into effect on 21 March 1804 as the Code Civil des Francais (the

Civil Code of the French People). The civil code later became known as the Code

55.) This idea was reproduced latter in the 1804 Napoleonic civil code through Article 1134 which
assimilates legal agreements to other lawful obligations so that contracting parties must give way
to them.

Regarding Pothier (1699-1772), his ideas were published in two important documents: the
Pandectae Justinianeae in novum ordinem digestae (1748-1750) and the Traité des Obligations
(1761). The drafting Commission inherited from him, among other things: the definition of
agreements; the principle of freedom of contract; the method of contracting by means of offer and
acceptance; and the subdivision of agreements according to their nature of performance. Pothier
believed in parties’ freedom as one of the cornerstones of an agreement. He, therefore, defined a
contract as “an agreement by which two parties reciprocally, or only one of them, promise and bind
themselves towards the other to give something, or to do, or not to do something.” Pothier’s
definition was replicated in Articles 1101 and 1126 of the Napoleonic civil code. (See Oosterhuis
Performance 69 and 126-127; Imbert Histoire 89).

Further to the impact of Pothier’s understandings on the French civil code drafters, his influence
also overextended into Roman-Dutch law where he inspired Van der Linden (1807-1808) (See
Wessels History 353; Wijffels Contracts 21 30; Oosterhuis Performance 202), who, in turn, heavily
influenced early South African law. (See Du Bois in Principles 75; Thomas/Van der Merwe/Stoop
Historical 69). The same author indirectly influenced Congolese law because, as will be explained
later, many of French civil code provisions were merely duplicated in the DRC.

28 For a brief overview of the French law-making procedure of that time, see Dadomo/Farran Legal
System 9; West et al Legal System 21; Elliot/Jeanpierre/Vernon Legal System 6; Seruzier Summary
22; Zweigert/Kotz Comparative 83. The “Conseil d’Etat” (Council of State), hereinafter the
Council, was the final court of appeal of the Administrative court structure and also government
advisory body. See Glossary of terms annexed to West et al Legal System V° Conseil d’Etat 336.
2% The “Conseillers d’Etat” was the highest category of members of the Council of State.

30 Cf. Decree of 4-6 August 1802.
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Napoleon®!

owing to Napoleon’s active role in the drafting process and his
involvement in the civil code implementation.*? It seems that Napoleon was himself
satisfied by the role he had played as law-maker. Evidence of this is the observation
he made during his exile on Saint Helena Island in the last years of his life: “My
glory is not to have won 40 battles, for Waterloo’s defeat will destroy the memory of
as many victories. But what nothing will destroy, what will live eternally, is my Civil
Code.”* The merit of the civil code consists of the fact that it unified civil law for
all the territories comprising the French empire.**

With regard to the content and structure of the civil code, it originally aimed
to regulate the life of a private individual from birth to death. It was conceived, in
the words of Marryman, as being a handbook for citizens “to determine by
themselves their legal rights and obligations.”® Thus, in order to achieve this
purpose, the civil code drafters divided it into three main Books.* Book III of these

considers the contract as one of the ways to obtain property in addition to the law of

successions, matrimonial property, gifts and wills, and the law of torts. As far as

31 The originally entitled Code Civil des Frangais was changed to Code Napoleon in 1807. See
David/De Vries Legal System 13; West et al Legal System 21. For the best Civil Code’s reproduction
in English that could be obtained from the original French version, see Berrett Code in two Volumes.
The French civil code will be referred to in this study as the code civil, civil code, code Napoleon,
Napoleonic code, and French civil code interchangeably, in short FCC.

32 Commentators are unanimous that Napoleon “presided over more than half of the 107 sessions of
the Council while the remaining sessions were presided over by Cambacéres,” and that he was
personally present at about one half of the discussions of the council. See Elliot/Jeanpierre/Vernon
Legal System 6; West et al Legal System 21; Zweigert/Kotz Comparative §3.

3 Quoted in Schwartz Code vii; Elliot/Jeanpierre/Vernon Legal System 6; Zweigert/Kotz
Comparative 84. Napoleon’s law-making goal was not limited to the civil code. In the private law
field, for example, the civil code was followed, two and three years later, by the Code of Civil
Procedure (1806) and the Commercial Code (1807), and, in criminal matters, by the Code of
Criminal Procedure and the Criminal Code in 1808 and 1810 respectively. Cf. Bell/Boyron Sources
of Law 23; Van Caenegem Introduction 5.

34 Bermann/Picard Introduction xxx.

35 Marryman Civil Law 28.

36 The first Book relating to Persons (Articles 7 to 515) is composed of eleven titles; the second
Book regulating Property and different types of ownership (Articles 515 to 710) contains four titles;
and the third Book, which is the most important, deals in twenty titles with different modes of
acquiring property (Articles 711 to 2281). These principal Books are preceded by a Preliminary
Title concerning the publication, effects, and application of laws in general (Articles 1 to 6).
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contracts are concerned, they are dealt with in Title III*” which provides general rules
governing all contracts. Sales contracts, in particular, are regulated by Articles 1582
to 1701 which cover the sixth Title. As a whole, provisions governing contracts are
based on the Republic’s principle of liberty, a principle according to which people
were allowed the freedom to make any contract, subject only to the needs of public
policy.®

From this development, it is clear that one of the most notable events in all the
legal history occurred when the French civil code came into force. At that time, the
French civil code was considered to be “the first great modern codification of the
law”;¥ it has become, two centuries later, “the oldest surviving post-Enlightenment

code.” This reputation justified its influence beyond the French territory and its

adoption as a model for civil law in parts of Europe, especially in Belgium.

2.2.4 Reception of the Napoleonic Civil Code in Belgium

2.2.4.1 Dutch legal background in Belgium

Politically, Belgium became independent from the United Kingdom of the
Netherlands in 1830.*! Before its independence, Belgium was part of the territory
known as the “Low Countries” that comprised the current Benelux countries.*?
Concerning its legal history, the country probably followed the pattern of the rest of
Western Europe previous to the Napoleonic period. Its law was primarily customary
at the beginning. But, throughout the period, the main development in private law

lay in the interaction between custom and Roman law.* According to a number of

37 Articles 1101 to 1369 FCC.

38 See Zweigert/Kotz Comparative 86; see also Article 6 Civil code wherein, “Statutes relating to
public policy and morals should not be derogated from by private agreements.”

3 See Schwartz Code vii; Van Caenegem Introduction 1; see also Zweigert/Kotz Comparative 90
who describe the French civil code as “the leading code of the Romanistic family.”

40 Vogenauer Avant-projet 3 4.

4! Heirbaut Tradition 1.

42 See Van Caenegem Reflexions 148-163; Lesaffer History 31.

43 Watson Evolution 66.
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commentators, an attempt at the centralisation of customary laws was made by the
Burgundians and Habsburgs from 1400 to 1581.%

When Joseph II came to power in 1780, he started an ambitious programme of
legal reform. His project was unluckily obstructed by the October 1789 revolt.
Austrian authority was later restored, but any plan of reform had to be given up. In
the 1795 revolution, France annexed the Southern Netherlands, i.e. today’s Belgium,
and the principality of Liege.*> As a result of that event, all French revolutionary
legislation was disseminated into the annexed departments as was the 1804
Napoleonic codification a short time after.*¢

In 1807, Louis Napoleon assigned to Johannes Van der Linden (1756-1835)
the task of preparing a new draft civil code for the Kingdom of the Netherlands. A
year after, Van der Linden submitted his draft, inspired by the preceding drafts of the
Commission of Twelve; Pothier’s works, and the French civil code, in addition to his

personal main beliefs on Roman-Dutch law.*’ In the meantime, Napoleon I ordered

# In 1531, for example, Emperor Charles V ordered the homologation of local customs. These
were to be codified and sent to Brussels for promulgation. One of the aims of the homologation
was to bring about legal unification in Low Countries. At first sight, it was fairly successful.
Though the law remained largely un-codified in Northern provinces, about 600 customs were
abrogated and less than 100 were homologated. See Lesaffer History 42-43ff; Heirbaut Tradition 6.
45 Crabb Constitution 11; Van Caenegem Introduction 151.

46 See Heirbaut/Storme http://storme.be/taiwan2012HeirbautandStorme.pdf; Heirbaut/Storme
https://lirias. kuleuven. be/bitstream/123456789/250351/1/heirbautstorme.pdf (both accessed 4-3-
2013). Of course the Batavian Republic (1798-1800) initially went through different legal systems.
Within the “Commission of Twelve” charged from 1798 with the codification task, the law of
obligations was delegated to three members, Bondt, Farjon, and Walraven. For all practical
purposes, let us remind ourselves that the Batavian Republic was a satellite kingdom of
revolutionary France and its ally in its wars against Britain. In 1805, Napoleon I enforced a new
regime upon it. He consequently imposed, one year after, his young brother Louis Napoleon as
sovereign. After his coming to power, the Commission of Twelve was sent home, and the
codification programme was speeded up.

47 Though Van der Linden wrote a number of law-books, his famous manual was Rechtsgeleend,
Practicaal en Koopnans Handboek (1806), translated later, by G T Morice, as the Institutes of the
Laws of Holland. The Institutes, conceived for the use of judges, practitioners and merchants, had
the ambition of laying down the basic rules of Roman-Dutch law. It “enjoyed great popularity in
earlier legal circles in South Africa.” (See Du Bois in Principles 75; Wessels History 351.) As far
as Pothier’s influence on Van der Linden’s draft is concerned, the latter contained, inter alia, a
number of principles governing the law of obligations and the law of contracts. Its Book III dealt
in general with contractual obligations and with specific contracts among which is the contract of
sale. With regard to the law of obligations, for example, Oosterhuis argues that Van der Linden
resorted to a mixture of sources in the general part of the obligations. While defining the object of
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his young brother, Louis Napoleon, to introduce the 1804 Napoleonic code in the
Kingdom of Holland. Louis refused to follow his brother’s suggestion, emphasising
the need of legislation adapted to the Dutch legal tradition for the Kingdom. He then
installed a new drafting commission with the task of preparing a Dutch version of
the civil code inspired by Van der Linden’s draft.*® Following the King’s advice, the
commission completed its task in one year. It submitted, in May 1808, a draft
Wetboek Napoleon ingerigt voor het Koningrijk Holland, i.e. a draft “Napoleonic
Code for the Kingdom of Holland,” (NCKH) which entered into force on May 1,
1809.#

The NCKH’s implementation was extremely ephemeral, however, because it
was supplanted immediately after its enactment by the Code Napoleon.”® At that
time, in fact, the Kingdom of the Netherlands was again annexed to the French
empire. Upon that annexation, Napoleon I decreed the application of all French codes
there. As a result, from March 1811, the 1804 Civil Code replaced the NCKH.!
Although France withdrew two years later, its legislation survived, particularly in

Belgium.
2.2.4.2 Preservation of the Napoleonic civil code in Belgium
After the French withdrawal, the great powers of Europe convened in Vienna to

redraw the map of the old continent. At the end of the conference, Belgium and the

Netherlands were merged under William I into the United Kingdom of Netherlands.>

a legal obligation, Van der Linden “held that the object of an obligation could be a good (zaak) or
the commission or omission of an act”. For it to produce legal effect, however, the object “had to
be possible, permissible and certain, and it had to have a certain (monetary) value (...)"”. (See Oosterhuis
Performance 202; citing Article 43 of the draft civil code; see also Wijffels Contracts 21 30.

4 Van Caenegem Introduction 152; Lesaffer History 53; Limpens “Expansion” 94; Wijffels
Contrats 21 29-30.

4 Tbid.

30 See Wessels History 241&353.

! Hondius Code Civil 157; Wijffels Contrats 21 32; Lesaffer History 53; Van Caenegem
Introduction 152; Wessels History 241&353. According to Lecocq (Code 227), the French civil
code was published in Brussels from 1804, together with its Dutch version.

2 Wijffels Contrats 21 32; Van Caenegem Introduction 152.
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Immediately after his inauguration, King William I expressed the desire to have his
own Dutch codes; he accordingly appointed a drafting commission on April 1814. A
draft civil code, generally referred to as the Kemper draft, was ready three months
after this based on the previous NCKH.>® Two other drafts followed, the first
submitted on March 1816,°* and the second in 1820 which was finally submitted to
Parliament for discussion.>® The Parliament worked on it for the next six years and
produced, in 1825-1826, a draft civil code which was to enter into force on 1
February 1831.%°

Soon after this, the above draft was amended, during the 1828-1829
parliamentary sessions, in accordance with the three subsequent codes: the
commercial, civil procedure, and criminal procedure codes.’” By 1829 three of the
four codes were adopted, the criminal code being the exception. In the same way, an
Act of 16 May 1829 claimed to abrogate the French civil codes and confirmed the
abolition of the Roman law authority as initially stated in France from 1804. By the
end of 1830, however, discontent between the Southern and Northern Netherlands
led to an insurgence and subsequent Belgian independence with the country still
having French law as its legal system. Consequently, the 1804 Napoleonic code
remained in force in both Belgium and the Netherlands.”®

Concerning the Netherlands, however, just after Belgian revolution, the Dutch
Parliament decided to revise the 1830 draft civil code and, to that end, published the
Burgerlijk Wetboek in 1838, which was replaced by a new Dutch civil code in 1992.

Compared with the 1838 civil code, which apart from some typically Dutch features,

23 Ibid.

> It was, according to Lesaffer (History 56) based on the old Roman-Dutch law and Kemper’s
works.

35 See Wijffels Contrats 21 33; Lesaffer History 56.

6 See Decree of 5 July 1830, in Caenegem Introduction 153; see also Wijffels Contrats 44;
Heirbaut/Storme https://lirias.kuleuven.be/bitstream/123456789/250351/1/heirbautstorme.pdf;
Heirbaut/Storme http://storme. be/taiwa n2012HeirbautandStorme.pdf.

7 Wijffels Contrats 44; Van Caenegem Introduction 153; Lesaffer History 57.

38 See Decree of 1 February 1831 suspending the Decree of 5 July 1830; for comments, see Hondius
Code 158; Wijffels Contrats 55; Heirbaut/Storme https://lirias.kuleuven.be/bitstream/123456789/
250351/1/heirbautstor me.pdf.
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was very close to the French civil code,” the 1992 one was influenced by German
law.%

As for the Netherlands, Article 139 of the 1830 Belgian Constitution called
for a speedy amendment to the existing French codifications.®! Unfortunately the
country limited itself to a “pious wish” and Belgium is still waiting for its fulfilment
more than two centuries later.> As Heirbaut and Storme have stated, the failure of
Belgium to write a new civil code has been analysed as the most conspicuous
feebleness of Belgian private law.> Of course there were some attempts at revising
the civil code which unluckily failed. Two instances can be mentioned in that regard,
the Francois Laurent’s draft published in 1884, and the works of a draft commission
appointed in 1889 to suggest modifications to the 1804 civil code.®* Since the1960s,
and during the Napoleonic civil code bicentenary commemoration in 2004, there
were once again several calls for a new civil code for Belgium.® That has, however,
taken a long time to happen. Owing to such shortcomings, Belgium continues to

apply the original civil law it inherited from France.®® As Limpens has said,

% Tackema Private 192.

% In passing, halfway into the 20" century, pleas began to be heard for a new codification in the
Netherlands. In 1947, the Government appointed E.M. Meijers to design a new civil code. The first
outcome of his works was published in 1954 and continued after his death. At the end, a new Dutch
civil code was published in 1992 now inspired by German law instead of French law. In contrast
to the FCC, for example, the New Dutch civil code has eight Books. General rules concerning the
law of obligations which include contracts are dealt with in the sixth Book while the contract of
sale is ruled in the seventh one. (For more comments, see Tackema Private 193/f; Lesaffer History
57-58; Ranieri Influence 832; Hondius Code 158; and Lecocq Code 228).

61 See Article 139 11° of the Belgian Constitution of 7 February 1831, article abrogated by the Law
of 14 June 1971 before the Code be amended in full; Constitution translated in English by Crabb
Constitution 36.

62 See Lecocq Code 229 ; Fontaine Code 393; Fontaine Obligations 10.

63 See Heirbaut/Storme https://lirias.kuleuven.be/bitstream/123456789/250351/1/heirbautstorme.
pdf 5.

% Laurent was at that time considered as the greatest Belgian lawyer. See Lecocq Code 229 ;
Fontaine Code 393; Fontaine Obligations 10 ; Heirbaut/Storme https://lirias.kuleuven.be/
bitstream/123456789/250351/1/heirbaut storme. pdf 5.

65 Heirbaut/Storme http://storme.be/taiwan2012HeirbautandStorme.pdf 3.

%6 Ranieri Influence 833 ; Crabb Constitution 2; Herbots Contracts 45 ; Fontaine Code 383 ;
Fontaine Obligations 9 ; Wijffels Contrats 55 ; Van Hoecke/Elst Features 45. Heirbaut and Storme
put it that, owing to the failure to provide the country with a new civil code, nowadays “Belgian
lawyers seem to have resigned themselves to the survival of the French Civil Code in their country.”
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“[Belgium] has remained more faithful to the original text of the Code Napoleon than
most other countries. The few modifications made in the Civil Code there have been
less far-reaching than those made in France itself.”®’

Regarding its contract law, for instance, Belgian contract law forms, as in
France, a part of the third Book of the civil code governing the different ways of
acquiring property.® That law is ruled by Articles 1101 to 1369 which have remained
almost unchanged.® This does not mean that Belgian contract law has remained
stationary. Enhancements have taken place outside the civil code by means of judicial

decisions. De Bondt observes that,

[Belgian] courts have adapted the law of contracts to the needs of time. Important
doctrines, such as pre-contractual liability, the abuse of rights, (...) the
acknowledgement of the complementary and corrective function of good faith, (the
process of concluding contracts by means of offer and acceptance,’’) have indeed
been created by the judges.”!
Heirbaut and Storme specify that the actual meaning of a number of provisions of
the Belgian civil code cannot be comprehended without a thorough knowledge of
case law.”? In other words, currently one has to read in the provision the meaning the
case law has given to it in order to arrive at its real interpretation, though that
interpretation seems to conflict with the literal meaning of the text. One case in point

is the actual understanding of Article 1142 of the civil code relating to remedies for

breach of contracts. Literally, this provision stipulates that “every obligation to do,

Heirbaut/Storme https://lirias.kuleuven. be/bitstream/123456789/ 250351/1/heirbautstorme.pdf 5;
Heirbaut/Storme http://storme.be/taiwan 2012Heirbaut andStorme.pdf 2.

7 Limpens Expansion 92; see also Lecocq Code 229; Heirbaut Tradition 12.

%8 See Title 11T of Book III entitled “Contracts or Conventional Obligations in general”.

% For an illustration, only 19 articles out of the 268 articles that govern contracts have been
modified. Likewise, under the sixth Title dedicated to sales contracts (Articles 1582 to 1701), only
five articles out of 120 have been revised. See, for comments, Fontaine Code 383; De Bondt
Contracts 222; Lecocq Code 234.

70 See Cass B 23 September 1969 Arr Cass 1970 84; quoted in De Bondt Contracts 222.

"I De Bondt Contracts 222. That is also Dieux’s opinion on which, the civil code offers nowadays
“(...) sur de nombreux points, qu’une espece de verbo ou de nomenclature, sur la base de laquelle
il est possible de situer les regles et principes du droit positif, qui dans une trés large mesure, sont
d’origine jurisprudentielle et doctrinale (...).” See Dieux “Les articles 1101 a 1133 du code civil:
dispositions préliminaires et conditions de validité des contrats”; in Lecocq Code 234.

2 Heirbaut/Storme http://storme.be/taiwan2012HeirbautandStorme.pdf 6.
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or not to do is resolved into damages in case of non-performance.” According to the
case law, however, Article 1142 “means that the principal remedy is specific
performance, unless specific performance cannot be granted because of
impossibility, disproportionality or the personal character of the performance.””?

In addition to case law, modern Belgian contract and sales law have been
enhanced by the implementation of European Regulations and the adoption of
international sales conventions such as the CISG.”* As far as EU Directives are
concerned, Belgium has transposed into domestic law the Directive 1999/CE of 13
December 1999 relating to electronic signatures” as well as the e-commerce
Directive of 8 June 2000.7® In conformity with the first quoted Directive, for example,
Article 1322 of the civil code dealing with handwritten signatures has, since October
2000, been amplified by a second paragraph giving effect to electronic signatures.”’
Likewise, Belgium enacted an Act carrying out the e-commerce EC Directive on 11

March 2003,”8 particularly its Article 9, which requires all EU member states to allow

the conclusion of e-contracts in their legal systems.” This has as a consequence that,

73 Heirbaut/Storme http://storme.be/taiwan2012HeirbautandStorme.pdf 7. Buyer’s obligation to
claim performance by the seller is also the solution adopted by Article 46(1) CISG which states,
“The buyer may require performance by the seller of his obligation unless the buyer has resorted
to a remedy which is inconsistent with this requirement.”
74 The CISG was ratified in Belgium by the Law of 4 September 1996. It entered into force on 1
November 1997. See Status at: www.uncistral.org/uncistral/eu/uncistraltexts/sale goods/1980
CISGstatus.html.
5 See Directive 1999/93/EC of 13 December 1999 on a Community framework for electronic
signatures (OJ Law 13 of 19 January 2000 12-20). http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:31999L. 0093:en:HTML (accessed 08-3-2013).
76 Directive 2000/31/EC of 8 June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market (Directive on electronic commerce) (OJ
Law 178 of 17 July 2000 1). http://eur-lex.europa.eu/LexUriServ/Lex UriServ.do?uri=0J:L.:
2000:178:0001:0001:EN:PDF (accessed 08-3-2013).
77 Article 1322 al. 2 civil code as amended by Law of 20 October 2000 (MB 22 December 2000
42698).
8 Cf. Act of 11 March 2003 (MB 17 March 2003 12962).
79 As stated by Article 9(1) e-commerce Directive,
Member States shall ensure that their legal system allows contracts to be concluded by electronic
means. Member States shall in particular ensure that the legal requirements applicable to the
contractual process neither create obstacles for the use of electronic contracts nor result in such
contracts being deprived of legal effectiveness and validity on account of their having been made
by electronic means.
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under contemporary Belgian contract law, a contract should not be denied legal effect
because it was concluded electronically, a situation not consistent with the original
1804 civil code.®

In a few words, apart from some improvements made here and there especially
with regard to e-commerce, the commonality of French and Belgian law is evident.
Many of Belgian contractual law provisions remain identical in text to their French
civil code equivalents. They bear the same article numbering as well. Furthermore,
the Belgian civil code still has several legal clauses which duplicate provisions of the
ancient French law. As stated earlier, Belgium has remained even more faithful to
the original Code Napoleon than has France.

Nevertheless, though Belgian and French texts are similar, there has
sometimes been different interpretation and judicial treatment in the two countries.?!
Two instances should be quoted in this respect. The first is the liability of the
professional seller for lack of conformity;®* the second is recourse to the non-
performance exception. Under Belgian case law, in contrast to French case law, the
presumption that the seller knew of the defects is rebuttable while in France it is
irrevocable.®® Similarly, since the end of the nineteenth century Belgian courts agreed
with defences based on the non-performance exception, whereas French courts
recognised it only after 1914.%

From what has been said so far, it appears that, with the exception of some
more recent developments, it is the contract law Belgium acquired from France

during the Napoleonic era that it brought to the DRC through colonisation.

80 The 1804 civil code drafters had envisaged contracts concluded on a face-to-face rank. Cf.
Articles 1101, 1108, and 1134 civil code.

81 Crabb Constitution 3; Herbots Contracts 46; Heirbaut/Storme https://lirias.kuleuven.be/
bitstream/123456 789/250351/1/heirbautstorme.pdf 23.

82 See Article 1641 common to French and Belgian civil codes, and particularly Article 1643 which
says, “[The seller] is liable for hidden defects, even though he did not know of them, unless he has
stipulated that he would not be bound to any warranty in that case.”

83 Herbots Contracts 30,

8 Ibid.
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2.2.5 Export of the Napoleonic Civil Code in the DRC

2.2.5.1 Introduction

This section exposes, first, the background of the Congolese civil law, and an
overview of the DRC’s administrative history. After that, it discusses what the civil
law was before, during, and after independence. The section insists on the signs of
the Napoleonic civil code in Congolese law, signs which have determined the DRC

membership in the civil law family.

2.2.5.2 The backdrop to Congolese civil law

Congolese legal history is intimately linked to Belgian colonial power in Africa.
When the Belgians conquered the Congo they did not, however, find a country
without law. Before their coming, the country was divided into different indigenous
clans, each of them with its own rules, tribunals, and legal authorities.®® In other
words, on their arrival, Belgian colonisers found a diversity of unwritten customary
laws in the Congo as existed in all other African countries.®® Congolese official legal
organisation started from as early as 1885. In the meantime, the effective occupation
of the territory spread. The personal rights of the various groups that it absorbed,
however, remained. Political power was placed in the hands of the local authorities
whose organisational principles were, for the first time, acknowledged.®’

Soon after this, the area of public law, i.e. constitutional law, administrative,
criminal, and international law, was pre-eminently dominated by written law to the

detriment of customary laws. With regard to private law, viz. family law, property

85 Sohier Coutumier 9; Crabb Legal System 24.

86 Cf. Seidman African 8; Lamy 1969 (Special No.) RJC 135 142. In the Monge Ngele v Mbaka
Mabako case, the Supreme Court of Justice (CSJ) defines “legal custom” as practices dedicated by
usages and endowed by legal effect. CSJ 2 July 2006 RC 2244 Monge Ngele v Mbaka Mabako BA
2004-2009 TI 221. It should immediately be noted that translation of Congolese and OHADA law
case law used in the present thesis is our own translation.

87 Vanderlinden Congo 7.
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law, and the law of obligations and evidence, it was still widely influenced by
customary laws.®® Such a situation was not pleasing to the colonial power which
wanted inexorably to eradicate local customs which it then considered to be

inconsistent with general principles of civilisation. As Lamy has said,

(...) au début du gouvernement colonial belge a proprement parler, il y eut une
accentuation de la méconnaissance ou du mépris des coutumes juridiques
congolaises de la part de ceux qui, sur le terrain, auraient dii les connaitre, les
défendre et les appliquer, a savoir les territoriaux et les magistrats. De plus en plus,
la coutume était oubliée parce qu’elle n’avait pas encore bénéficiée d’un cadre
organique ou elle aurait eu sa place précisée, son plein exercice et partant son
autonomie.’
Despite such a discrediting, Congolese local customary laws have survived
throughout history by somewhat indirect legalisation. That is why Article 153 al. 4
of the Constitution of 18 February 2006 recognises their legal effect provided,
however, that the practice in question conforms to public policy and morality
requirements.” It was even ruled, with respect to international contracts, that public
policy requirements that contest the application of local customary laws are

international public policy requirements, not those of Congolese written law.”!
2.2.5.3 Overview of the Congolese administrative history
From 15 November 1884 to 26 February 1885, European powers and the USA

convened a conference in Berlin to discuss outstanding problems connected with the

African continent.”” Three subjects were high on the agenda: the sharing of Africa;

8 See Lamy 1969 (Special No.) RJC 135 139.

89 (“At the beginning of the colonial government in the Congo, there was an accentuation of
ignorance and disregard for Congolese legal customs by those who were supposed to know, protect,
and apply them, namely local administrators and magistrates. Customary laws were progressively
forgotten because they were not yet codified, and finally replaced by written law.”) (Own
translation). See Lamy 1969 (Special No.) RJC 135 147.

% Article 153 al. 4 of the Constitution of 18 February 2006 as amended by Law No. 11/2011 of 20
January 2011 (JORDC Special No. 5 February 2011 5).

o1 See First Inst Elis 8 October 1913 Jur Congo 1921 321.

92 Crowe Conference 5.
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the freedom of commerce in the basin of the Congo; and free navigation on the Rivers
Congo and Niger.”? Fourteen states attended the conference®* which held ten full
sessions. Its decisions were contained in a “General Act” signed and ratified by all
the participants except the USA.?> At the end of the conference, the area currently
known as the DRC was allocated to the Belgian king Leopold II.

With regard to Belgium, two problems regarding it emerged before the end of
the conference. The first of these problems was that the Belgian Parliament had to
ratify the Berlin General Act; the second was related to Leopold II’s simultaneous
position as king of two states.”® To overcome these problems, the first step consisted
in ratifying the Berlin General Act which happened in the course of March 1885. The
much more difficult matter of Leopold’s position as king of two states then followed.
Indifferent to the colonial business at that period, Belgium’s Representatives
opposed Belgium’s involvement in the Congo. They suggested that from then
onwards the King’s presence in that country should be on a purely personal basis.”’

After the two Chambers met the Constitution’s Article 62 requirements,
Leopold IT had to decide what title he should carry as head of the Congo. He adopted
that of “Roi-Souverain” (Sovereign-King). In May 1885, he appointed three
“General Administrators”, with Strauch running the Department of Home Affairs.
The new state was quietly inaugurated by means of a confidential decree. During
July 1885, De Winton, one of the three General Administrators, officially notified

local merchants and missionaries of the establishment of the new state, attaching to

% Tbid 106-191.

94 These were Austria-Hungary, Belgium, Denmark, France, Germany, Italy, The Netherlands,

Portugal, Russia, Spain, Sweden, Norway, Turkey, and the USA. Five of these countries, namely

France, Germany, Great Britain, Portugal, and the International Association of the Congo (AIC),

which was not legally represented there at all, were of real importance.

% Crowe Conference 102.

% According to Article 62 of the 1831 Belgian Constitution,
The [Belgian] King may not at the same time be chief of another State, without the assent of the
two Houses. Neither one of the two Houses may decide on this subject if at least two-thirds of
the members which compose it are not present, nor is the resolution adopted only if it receives
at least two-thirds of the votes.

°7 Ewans Atrocity 104; Vanderlinden Congo 7.
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his letter a decree allocating all “vacant lands” to the state.”® On 19 July 1885, a
formal state birth ceremony was held in Banana Port. Finally, on the 1% August 1885,
Leopold II notified each of the powers involved in the Berlin Conference of his
sovereignty over the Etat Indépendant du Congo (Independent State of the Congo)”
with the consent of the Belgian Parliament. An announcement to that effect was also
published in the new State’s Official Gazette, the Bulletin Officiel.'® Since then, the
date of 1** August 1885 has always been considered to be the official anniversary of
the Congo Free State.

As regards the Free State’s administration, it was highly centralised in Leopold
I’s hands. He was considered to be the designer of the Congo and was accordingly
endowed with the most absolute powers.!°! All important decisions concerning the
country were taken by him from Brussels; all the rights and duties of the government
were summarised and incorporated in his person.'%? Briefly, Leopold was titular
sovereign of the Congo.!” He had, among other things, exclusive legislative power

vis-a-vis the country that he could, occasionally, delegate to a “State Secretary”!**

but more often to a “General Governor”.!%

In brief, the Congo initially entered contemporary history not as a Belgian
colony, but as the personal possession of the Belgian King. In 1908, Leopold II
transferred his “property” to Belgium by means of a will. The Congo was then
annexed to the Belgian state as a colony named the “Belgian Congo” until its

independence which it gained in 1960.

98 See Decree of 1 July 1885.

% The name “Independent State of the Congo™ came to be translated as the “Congo Free State”.
According to Crowe (Conference 103), this new title was conferred by Bismarck at the last meeting
of the Berlin Conference on 23 February 1885.

100 See MacDonnell Leopold II 165; Ewans Atrocity 105.

101 See Louwers Droit4.

102 Tbid.

103 Cattier quoted in Ewans Atrocity 105 Fn8.

104 The State Secretary (Secrétaire d’Etar) was the chief of the Central Government and could
countersign some of the decrees enacted by the King. See Article 1 of the Decree of 1 September
1894 BO 186.

105 General Governor’s legislative power was delineated by a Regulation of 10 October 1894
B0O1894 209; quoted by Louwers Droit 6ff.
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2.2.5.4 Congolese civil law during the colonial period

It was mentioned in the previous section that one of the subjects discussed in Berlin
was the freedom of commerce in the basin of the Congo. Accordingly, one of the
requirements imposed on Leopold II was to establish, as soon as possible, a very
efficient judicial organisation and adequate legislation in the Congo.!* As far as the
judicial organisation was concerned, two texts were immediately enacted: the decree
of 7 January 1886 relating to the organisation of justice in criminal matters;'%’” and
the Ordinance of 14 May 1886 regulating the jurisdiction and procedure of civil and
commercial courts.'%

With regard to the civil legislative issue, on the other hand, the King was
uncertain about whether it would be best to transpose Belgian laws into the Congo
or adopt new regulations. In the French colonies, for instance, the Code Napoleon
was immediately applicable. Without following the French option, Leopold II
decided to enact new laws adapted to the Congolese situation. To achieve this, he
appointed a drafting civil code commission composed of experienced Belgian
lawyers. That commission later came to be known as the “Superior Council”.!® In
the meantime, the Congolese General Administrator passed a “provisional civil code”
by Ordinance of 14 May 1886.!'"° As stipulated by its preamble, the Principles
Applicable to Judicial Decisions Ordinance aimed “to determine temporarily rules to

be followed in civil and commercial matters until special rules are promulgated.”!!!

106 See Kalongo Obligations 14.

107 See Lamy 1969 (Special No.) RJC 135 145.

108 See Ordinance of 14 May 1886 approved by Decree of 12 November 1886 BO187, as revoked
by Article 199 of the Code of Civil Procedure Decree of 7 March 1960 (MC 1960 961).

199 Cf. Decree of 16 April 1889 BO 161, completed by the Decree of 21 March 1893 BO 245.

10 Principles Applicable to Judicial Decisions Ordinance of 14 May 1886; approved by Decree of
12 November 1886 (BO 1886188 and 189). Though enacted the same day, this Ordinance is
different from the Ordinance dealing with the jurisdiction of civil and commercial courts above.
The Ordinance regulating civil procedure matters has been repealed by the 1960 Code of Civil
Procedure, whereas the former is still in force.

I Despite its apparent provisional character, the Principles Applicable to Judicial Decisions
Ordinance continues, to be intensively invoked by the CSJ. See CSJ 8 July 2009 RC 2378 BA 2004-
2009 TIL 216; CSJ 18 August 2006 RC 1965 BA 2004-2009 TI 304; CSJ 1% October 2005 RA 729
BA 2004-2009 TI 141; CSJ 15 September 2004 RP 2297 BA 2004-2009 TI 46; CSJ 24 May 2002
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Article 1 of the Ordinance specifies that all matters not specifically regulated in
Congolese law had to be resolved in conformity with local customs, general principles
of law, and equity.'!? To this we shall return in section 2.2.6 below.

When it came to the drafting process of the Congolese civil code, it was
obvious that the Superior Council had Belgian law as a principal source of
inspiration. Nevertheless, as it was intended to produce an original law for the
country, the Council refused to transpose Belgian laws into the Congo. The Council
created, as was said by Verstraete, “experimental legislation”.!!* This opinion is in
conformity with Mansco’s argument according to which, although African legal
systems resemble the legal systems of their respective settler countries, it cannot be
deduced that legal rules in African countries are merely copies of the laws of their
mother countries.!'* There are some important differences between them.
Concerning the Congo, in particular, its drafting commission took cognisance of the

freshest civil codes of the time.!!®> It compared them with both the 1884 Laurent’s

RC 2438 BA2000-2003 143; CSJ 10 March 2001 RC 2003 BA2000-2003 69; CSJ 29 December
1993 RC 014/TSR BA 1990-1999 97. The CSJ’s view is even supported by a number of scholars
who believe that that regulation has never been revoked. Among those scholars are Nkata Violation
45; and particularly Meli 2007-2008 (13-14) AJ 42; and Kifwabala 2009 (15) AJ 34 37. As stated
by Meli,
L’Ordonnance du 14 mai 1886 sur les principes généraux du droit n’a jamais été abrogée. C’est
donc de bon droit que la Cour Supréme de Justice continue a se referrer a cette Ordonnance qui
n’est pas abrogée et qui, par ce fait, n’est pas un ancétre illegalement vénéré par la Haute Cour.
(“The General Principles of Law Ordinance of 14 May1886 has never been repealed. It is, therefore,
right that the CSJ continues to referrer to this Ordinance which still remains in force, and which,
accordingly, is not an ancestor illegally venerated by the Supreme Court.”) Such is also the opinion
of Kifwabala who confirms that the application of 1886 Ordinance by the CSJ is consistent with
the law in force in the DRC.
2 For the meaning of the concept “legal custom”, see CSJ 2 July 2006 RC 2244 Monge Ngele v
Mbaka Mabako BA 2004-2009 TI 221.
13 Verstraete Personnes 13.
114 Mansco 2006 (5) 2 JI TR LP 55 57.
15 To illustrate this, the Land law uses the mechanism of the Australian Torrens Act of 2 July 1858;
see Verstraete Personnes18; Dévaux 1966 (42) RJC 195 200. With regard to the cut-off period for
notice of non-conformity in the goods delivered, moreover, it is possible that it is the Italian 60-
day limitation period that inspired the Congolese legislator. As it is stated by Article 1667 (2) of
the Italian Civil Code, “The customer shall, under penalty of forfeiture, notify the contractor of
non-conformity or defects within 60 days from discovery thereof. The notice is not necessary if the
contractor acknowledged such non-conformity or defects or concealed them.” (English translation
by Beltramo et al Civil code 76). Compare this to Article 325 CCO in which, “Proceedings resulting
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draft and the works of the 1889 Belgian reform civil code commission.!'® As a result
of this, the commission produced a new law adapted to the needs of the country,'!’
although it was inspired by Belgian law.

Forced by the need to secure free trade in the basin of the Congo as required
in Berlin, the Council gave priority to the Law of Obligations. On 30 July 1888, it
decreed the Book relating to Contracts or Conventional Obligations,''® prior to those

of Persons and Property adopted in 1895'" and 1912'%

respectively. Similarly,
pursuant to Article 3 of the Berlin General Act, the Congo Free State had to assure
to the citizens of the Berlin powers a large enjoyment of their civil rights. To this
end, the King published a decree about the status of foreigners in the Congo on 20
February 1891.!2! That statute was integrated into the Book of Persons four years
later under a special Title dedicated to the Status of Foreign Nationals.!?? The Decree
of 20 February 1891 purported to protect economic interests of foreigners in the
Congo; it still constitutes the basis of Congolese PIL rules.!?

8,124

When Belgium annexed the Congo in 190 a problem arose about the

application of the legislation of the mother country in the colony. Fortunately, the

from redhibitory defects must be sued at latest within a period of 60 days, non-included the day
fixed for delivery.”

116 Those reforms failed, however, in Belgium.

17 Verstraete Personnes 13.

118 Decree of 30 July 1888 relating to Contracts or Conventional Obligations (BO 1888 109).

119 See the Civil Code of Persons Decree of 4 May 1895 (BO1895 138), as revoked by the Family
Code, Law No. 87-010 of 1 August 1987 (JO Special No. 1 August 1987).

120 See Decree of 31 July 1912 relating to things and the different modifications of the property BO
1912 386, as revoked by the Land Law No. 73-021 of 21 July 1973 as amended by Law No. 80-
008 of 18 July 1980 (JO Special No. 1980 reedited on 1 December 2004).

121 PIL Decree of 20 February 1891 integrated in the Civil Code of Persons Decree of 4 May 1895
(BO 1895140).

122 Though the Book of Persons has, from 1987, been expressly repealed by the CFC, its Title II
dealing with the Status of Foreign Nationals remains in force up to the present time. (Cf. Article 915
CFC; see also Kandolo Privé 81).

123 See Verstraete (Personnes 15) who says that the Congolese PILD marked an enormous progress
on the Belgian civil code which, at that time, contained only sporadic principles of conflict-of-laws
rules.

124 Following the annexation, the previous “Superior Council” was replaced by a new institution
named as the “Colonial Council” assigned to examine decree proposals prepared by Colonies
Departments, other than civil law statutes, particularly the law of obligations, which were kept
intact.
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Belgian Constitution had already rejected all attempts at legislative unification in its
colonies through the first sentence of Article 1 al. 4, which stated that colonies had
to be governed by particular laws.'*> This rule was scrupulously followed by the
Congolese “Colonial Charter” of 18 October 1908.'% Article 1 of this Colonial
Charter specified that, “The Belgian Congo has a personality distinct from Belgium.
It is ruled by particular laws.” By stating that the Belgian Congo was ruled by statutes
of its own, the Colonial Charter logically meant that laws concerning Belgium could
not have any effect in the colony.!?” In the affirmative case, they had to be especially
signed into law for the colony. In one decision, dated 3 June 1935, the Belgian
Supreme Court evoked the fact that the Belgian Congo and Belgium were subject to
distinct and independent rules, although those rules emanated from the same
sovereignty, i.e. the King. It then ruled that statutes of the mother country should be
invoked in the colony on the condition that they are expressly required by a colonial
regulation.!?

Despite its legal independence, nevertheless, the Belgian Congo was subject
to Belgian sovereignty. It could, therefore, not be considered as a foreign country
with regard to Belgian law,'* particularly “the fundamental norms of its civil law.” 3
In conformity with this principle, the Congo had, as explained in the following

section, to share the civil law legal system legacy with its fatherland.

125 Article 1 al. 4, first sentence, of the 1831 Belgian Constitution, amended on 7 September 1893,
has been repealed since 1970 by the Law of 24 December 1970.

126 See the Colonial Charter Law of 18 October 1908 (BO 1908 65).

127 There are authorities that state that, “although in the case of doubtful interpretation of Congolese
regulations, one may consult the corresponding text of Belgian law, this cannot and must not be
understood as meaning the extension of the application of Belgian statutes in the Congo.”
Translated from the original French worded as follows: “Si, en cas d’interprétation douteuse des
lois congolaises, on peut s’en rapporter au texte des lois belges sur la matiere, cette faculté ne peut
ni ne doit s’etendre jusqu’a permettre I’application des lois belges au Congo (italics added).” See
Boma 5 March 1912 Jur Congo 1913 240; CG App Boma 30 April 1912 Jur Congo 1914-1919 1.
128 Cass B 3 June 1935 RJCB 1935 201.

129 Cass B 31 May 1928 Jur Col 1928 33, and RJCB 1928 257.

130 Civ Brux 20 June 1957 RJCB 1958 115.
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2.2.5.5 Signs of the Napoleonic civil code in Congolese civil law

As in many other civil law countries, Congolese civil law is divided into three areas,
the Law of Persons, Property Law, and the Law of Obligations. Compared to its
parent countries, the three traditional Books of the Congolese civil code were enacted
at different times, as in France and Belgium, but “out of order!?! for the DRC. Under
Congolese law, the Book concerning obligations should chronologically constitute
the first Book of the civil code."* In that order, the Books governing persons and
property would respectively form the second and the third Books. This appears to
have been the Congolese legislator’s purpose for two reasons. Firstly, the Decree of
30 July 1888 is entitled “Civil Code - 1 Book: Of Contracts or of Conventional
Obligations™.'3* Secondly, its introductory Article stipulates explicitly, “Will form
the ‘first book’ of the civil code: of Contracts or of Conventional Obligations, the
titles I to XII which text is annexed to the present Decree consisting of 660
articles.”!3*

Although previous to the two others, the book of obligations was, however,
relegated to the third position from 1929 by the first code’s publishers, Louwers and
Kuck, after Persons (Book I) and Property (Book II).!3> Those publishers were
followed, twenty years later, by Piron and Devos, apparently in order to fit Congolese
legal classification to Belgian law and, indirectly, to the Napoleonic Code."*® Piron

and Devos are aware of the infringement. They confessed, moreover, to not having

131 See Crabb Legal System 89.

132 This Book was decreed in 1888, whereas the Book of Persons intervened in 1895, and the Book
of Property in 1912.

133 In the original French, “Décret du 30 Juillet 1888 portant Code Civil — Livre Premier : Des
contrats ou des obligations conventionnelles”, in Piron 98.

134 As regards the Book of Persons, however, Article 1 of the Decree of 4 May 1895 provided only
that the provisions annexed to it would constitute the titles of the “Book of the Civil Code entitled:
Of Persons” without indicating its order. This was also the same for the Book of Property enacted
by different successive decrees, particularly the decrees of 31 July 1912, 30 June 1913, 6 February
1920, and the decree of 20 July 1920. The single articles of each of these decrees stipulated merely
that its provisions would form Titles I, I, III, and IV and V of the Book of the Civil Code entitled:
Of things and the different modifications of the property, Piron 50 and 81.

135 L_ouwers/Kuck Codes et Lois 1.

136 See Kalongo Obligations 15; Mubalama Obligations 25.
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conformed to the directions given by the legislator.!®” According to them, the
addition of two supplementary books to the civil code, viz. the Book of Persons and
the one of Property, made the initial ordering valueless.!'*®

With humility, this justification gives the impression of not being convincing.
It is believed that the Congolese civil code’s publishers could have met the initial
legislator’s ordering without detracting from the compilation value of the existing
texts. Currently, it is thought that the original legislator’s categorisation should be
undervalued. Confirmation of this is the fact that, from 1987, the Book of Persons
has been abrogated by the Family Code,!* and the Book of Property repealed by the
1973 Land Law.!*® Such being the situation, it is, therefore, incorrect that some
people continue to refer to the Book of Obligations as the “Third Book of the Civil
Code”, the first two books having already been revoked.

To be precise, under current Congolese civil law, the law of persons, the law
of property and land, and the law of obligations are independent from one another.
Each is governed by an autonomous statute: the law of persons by the 1987 CFC;
property law by the 1973 Land law; and the law of obligations by the 1888 CCO.
Congolese civil law is ruled by three different civil codes, i.e. the CFC, Land law,
and the CCO. It is the sum of the provisions of these three codes that form the
Congolese civil law. Concerning the law of obligations, in particular, it includes
contract law,'*! torts law,'** and unjust enrichment rules'**. If one considers private
law in general, there is also, in the Congo, a “Code of Commerce”.!* This Code has,
however, never been formally enacted as a self-governing code; it consists rather of

loose-standing acts dealing with different commercial matters such as cheques,'*

137 Piron 98.

138 Thid.

139 Article 915 CFC.

140 Article 398, 26° Land Law.

141 See Articles 1 to 245 and Articles 263 to 551 CCO.

142 See Articles 258 to 262 CCO.

143 See Articles 246 to 257 CCO.

144 See Commercial Code Decree of 2 August 1913 (BO 1913 775), hereinafter CCom.
195 Decree of 10 December 1951 (BO 1952 342).
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¢ and commercial companies.!*’” These Acts were passed at widely

bankruptcy, 4
separated dates and were grouped under the CCom heading for convenience by
editors of the Congolese codes.'*?

As has been mentioned previously, all of the Congolese codes were in general
inspired by Belgian law and the Napoleonic civil code itself. One commentator
states, in this regard, that if the law of persons and the law of property have moved

some distance away from the Napoleonic code,'* such is not the case with the law

of obligations." This is summarised nicely by Crabb as follows:

Although the law of Belgium as such never extended to the Congo, the form and
techniques of the Congolese written law have naturally reflected those of the Belgian
legal system. Since the Belgian system is largely based on the French legal system,
the Congolese legal system in its written law component is aligned with the nations
that follow the Napoleonic French legal tradition.'>!
Similarly, the fact that the Belgian Congo was ruled by particular laws did not
necessarily entail the disappearance of different laws inherited from the Congo Free
State at independence. Those statutes, including the CCO, remained in force until the

country became independent in 1960.
2.2.5.6 The Congolese law of obligations after independence
It is usually accepted that a successor regime preserves in force the body of law it

has inherited or changes it immediately. Regarding the CCO, the Congolese
Government adopted the first option following the days of independence. The CCO

146 Decree of 27 July 1934 (BO 796), as amended by the Decrees of 19 December 1956 (BO 1957
89) and of 26 August 1959 (BO 2195).

147 Decree of the Sovereign King of 27 February 1887 (BO 24), as amended and completed by Law
No. 10/008 of 27 April 2010 (JODRC Special No. 3 March 2010).

148 See Piron 225 to 303; Crabb Legal System 89.

149 Tt was said before that the Land law decree referred to the mechanism of the 1858 Australian
Torrens Act which is posterior to the original Code Napoleon. See Verstraete Personnes 14 in fine;
Dévaux 1966 (42) RJC 195 200.

150 Crabb Legal System 83.

151 Thid: see also Voisin/Parra http://www.linklaters.com/pdfs/mkt/london/DRC-accession-

OHADA.pdf.
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remained unchanged even after decolonisation. Of course, the reform of the law of
obligations was envisaged from time to time. In 1976, for instance, Parliament
proposed the creation of a commission that would consider the question of reform
and the unification of Congolese law.'>? This commission had the task, among other
things, of observing legal changes registered since independence, and verifying
whether there was any need to revise some civil code provisions in order to adapt
them to the economic context of the time.'>?

In answer to Parliament’s suggestion, a reform commission was appointed by
Law No. 76-017 of 15 June 1976.!5* The commission was led for a long period by
Kalongo Mbikayi. That commission became later known as the Permanent
Commission for the Reform of Congolese law. Unfortunately, the results of its work
have never been published. As a result, the CCO, as inherited from the Congo Free
State, has remained in force up to the end of 2012, particularly for commercial

contracts. This situation leaves one asking whether it has some of its own features.

2.2.6 Characteristics of the Congolese Law of Obligations and Gap-filling

As was noted in section 2.2.5.3, from the beginning Belgium treated the Congo as a
distinct jurisdictional entity. In legislating for this country, it avoided reproducing
massive parts of Belgian laws. But, as “no-one can give greater rights than he has”;!>
Belgian law of obligations naturally inspired the Congolese one. Notwithstanding
that influence, the Congolese law of obligations was different from the law of the
mother country from time to time. One example of this is the difference between
Article 325 CCO and Article 1648 BCC dealing with actions for redhibitory defects.

The first provision provides the buyer with a 60-day period limit to start proceedings,

152 Kalongo Obligations 16.

153 Mubalama Obligations 26.

154 See Kalongo Obligations 16.

155 Cf. a well-known Latin maxim: Nemo plus iuris as alium transferre potest, quam ipse haberet.
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156 Further to the time limit itself,

whereas the second requires a brief delay only.
another difference relates to the meaning of the two provisions. According to
Congolese case law, the Belgian law “brief delay” is supposed to run from the
discovery of the defect, while under Congolese law it was presumed that the defect
should be discovered within 60 days and the claim sued in the same delay.!>’

Of course, there is a close similarity between the Congolese law of obligations
and Belgian law, and, accordingly, the French law of obligations too. Many articles
are common to these three legal systems. Nevertheless, there are some articles which
are identical in Belgian and French laws, but which do not exist in Congolese law,
apart from those that are merely formulated differently.'>® One illustration is Article

1107 al. 2 of the Belgian and French civil codes which is differently worded

compared with its Congolese equivalent, Article 7 al. 2 CCO.!>® Both provisions

156 Article 325 CCO requires the notice of lack of conformity in the goods to be given in 60-days.
With regard to Article 1648 BCC, it states that, “Any action resulting from redhibitory vices must
be brought by the buyer within a brief delay, according to the nature of the defects and the usages
of the place where the sale was made.”
157 Drawn from Elis 7 April 1917 RJCB 1932 28, confirmed in Elis 21 March 1942 RJCB 1942
124, whereby:
Si le 1égislateur Congolais s’est inspiré de la 1égislation métropolitaine, il y a lieu de noter qu’il
existe des differences essentielles dans les textes et que 1’Article 325 CCL III implique une
interpretation différente de celle de 1’ Article 1648 du code civil belge livre III. En effet, le bref
délai qu’assigne ce dernier article, suivant la nature des vices rédhibitoires et I’usage du lieu ou
la vente a été faite, ne court qu’a partir du moment ou le vice redhibitoire a été découvert; le
texte congolais par contre, suppose que le vice doi tétre découvert dans les 60 jours et I’action
intentée dans ce délai.
(“Even if Congolese law is inspired by Belgian legislation, there are some important differences in
the texts. In this regard, Article 325 CCO implies an interpretation different from that of Article
1648 BCC. The brief delay provided for by Article 1648, depending on the nature of the redhibitory
defect and usages of the place where the contract was made, runs from the day of discovery of the
defect, whereas the Congolese law provision assumes that the defect must be discovered in the 60
days and the claim sued within the same period.”) See also Katuala Code 189; Bours Répertoire
135; and Piron 126.
158 For instances of common or different provisions between Congolese, Belgian, and French laws,
see Mubalama Obligations 24 in Notes 67 to 70.
159 According to Article 1107 al. 1 FCC, and Article 7 al. 1 CCO, “Contracts, whether they have a
specific designation or not, are subject to general rules, which are the subject matter of (the Civil
Code or CCO Title III relating to contracts and conventional obligations in general).” Concerning
the second paragraph, however, Article 7 al. 2 CCO appears to be incomplete compared with its
equivalent Article 1107 al. 2 FCC. As stated by the latter provision, “Particular rules for certain
contracts are laid down under the Titles relating to each of them; and ‘the particular rules for
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contain the principle that, in addition to general rules governing all kind of contracts,
particular rules for classical contracts, such as the contract of sale, are established

under the headings relating to each of them.!®

With regard to commercial
transactions, Article 1107 al. 2 specifies, in contrast to Article 7 CCO, that
commercial contracts are governed by “particular rules established by laws relating
to commerce”.'®! By so ruling, French and Belgian laws distinguish civil contracts
from commercial ones. Under those legal systems, commercial contracts will be
governed by additional or derogatory rules of the commercial code, unless the civil
code provides to the contrary. Concerning Congolese law, given that at that time
there was no specific provisions related to commercial contracts, Masamba put it
that, “Congolese commercial contract law (have to) take refuge behind civil law.”!6?
More specifically, in the DRC concepts such as those of “‘commercial sales contracts”
were not regulated, except when borrowed from civil law provisions.

Article 1341 of the Belgian and French civil code relating to oral evidence,
likewise, has a different wording from the corresponding Article 217 CCO.'%* Both

provisions concede that legal acts the value of which is more than a certain sum of

money'® legally determined must be made in writing, viz. by private writing or

commercial transactions are laid down by the legislation that relates to commerce’.” Article 7 al. 2

CCO lacks the last phrase determining the legal regime of commercial contracts.

160 Cf. Part 1 of Article 1107 al. 2 FCC, and single part of Article 7 al. 2 CCO.

161 Cf. Part 2 of Article 1107 al. 2 contra Article 7 al. 2 CCO which does not provide a special legal

regime applicable to commercial contracts. Of course Piron (99 and 231) refers commercial

transactions to the commercial code, mainly the Trade register Decree of 31 July 1912 (BO 1912

726), amended by the Decree of 6 March 1951, and by Law No. 10/9 of 27 February 2010 (JORDC

Special No. 3 March 2010 1). This regulation is, however, concerned with the proof of commercial

transactions rather than by the conclusion of contract, the rights and the obligations of parties to a

contract.

162 Masamba Modalités 22; see also Vanderstraete Business 16.

163 According to Article 1341 FCC and Article 217 CCO,
An instrument before notaries or under private signature must be executed in all matters exceeding
a sum or value (fixed by decree), even for voluntary deposits, and no proof by witness is allowed
against or beyond the contents of instruments, or as to what is alleged to have been said before, at
the time of, or after the instruments, although it is a question of a lesser sum or value. All of which
without prejudice to what is prescribed in the statutes relating to commerce. (For French and
Belgian codes).

See, for comments, Youngs Comparative 542.

164 Cf. Three hundred seventy-five Euros for Belgium; Eight hundred Euros for France; and Two

thousand Congolese Francs for the DRC.
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notarial document, except for commercial transactions. Compared with its equivalent
parent civil codes’ provisions, Article 217 al. 2 CCO appears clearer than Article
1341 al. 2 of the Belgian and French civil codes.'® In the same way, contrary to
France and Belgium, the CCO did not initially regulate some important matters such
as those of wills, gifts, and matrimonial regimes.'®® Happily, all of these legal topics
are now dealt with by the 1987 Family Code.'®’

From the above background, it would be wrong to pretend that the Congolese
law of obligations is not different from the one of the mother country.'®® The CCO is
“incomplete” when compared with the Third Book’s Civil Code of its mother
country.'® The fact that the CCO did not regulate a number of matters has left
numerous unavoidable gaps in the Congolese law of obligations. Those gaps had to
be filled in accordance with the Principles Applicable to Judicial Decisions
Ordinance of 14 May 1886 as indicated above. According to this Ordinance, all
matters not specifically regulated had to be resolved in conformity with local
customs, general principles of law, and equity.

One may realise that the colonial legislator did not allow courts to apply
Belgian law provisions directly when filling the gaps in Congolese law. Instead, it
required them to refer to customary laws, general principles of law, and equity. As
argued by Devaux, when the law referred courts to these legal sources, it indirectly
resolved matters for which no other provision had been made.'”® The author goes on

to specify that, the direction shown by one or the other of these sources “takes a

165 As stated by Article 217 al. 2 CCO, “Nevertheless, commercial contracts should in any case be
proved by witness where the Court will believe to admit it.” This provision is identical to Article 9
CCom.

166 The same situation was also observed with regard to the Belgian and French civil codes’ action
in rescission of agreements (Articles 1305 to 1314) which have been omitted from the CCO.

167 With regard to matrimonial regimes issues, they are ruled under Book III of the CFC as Effects of
the contract of marriage (Articles 487 to 537). Regarding successions, wills, and gifts, they are regulated
under Book IV of the CFC whereby the first Title is dedicated to Succession (Articles 755 to 818), and
the second to Donations (Articles 819 to 914).

168 See Botson’s Preface to the Précis de Droit Colonial Congolais of Dufrenoy 5; quoted by
Verstraete Personnes 14 Fnl8.

19 See Verstraete Personnes 15-21.

170 Dévaux 1966 (42) RJC 195 198.
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legislative value that helps in filling the gaps.”!”! Though the legislator lists three
different kinds of sources, however, the 1886 Ordinance has often been interpreted
in practice as referring mainly to general principles of law.!”?

When courts are, therefore, faced with one issue for which there appears to be
no applicable law, or for which the law is poorly conceived, they may use the general
principles of law to enable them to reach a decision.!”® That is to say, while quoting
the “general principles of law”, the 1886 Ordinance aimed to allow courts necessarily
to refer to a determined positive law in the case of silence of Congolese law. A
problem emerged, however, in relation to the choice of the appropriate law in
practice.!” The fact that Congolese civil and commercial law was inspired by
Belgian law led judges to prefer it. General Administrators Van Eetvelde and
Janssen, in a report dated 16 July 1891 to the Sovereign King, recognised that
Congolese civil law was inspired by Belgian law, although it had been adapted to the
special needs of the country.!” They concluded that, for matters not regulated under
Congolese law, courts would refer to the general principles of Belgian law and to
local customs.!”® According to the understanding of this report, courts have to adopt
the dominant principles of Belgian law to enable them solve any unregulated issue.'””

Advising Congolese courts to turn to “Belgian general principles of law” did

not, however, imply that they could apply a specific Belgian legislative provision.'”

171 Tbid.

172 Nkata Violation 21; Meli 2007-2008 (13-14) AJ 42; Kifwabala 2009 (15) AJ 34 35; see also a
wealthy of authorities quoted in Note 111 above.

173 Cf. Youngs Comparative 57; see also Nkata (Violation 16) who describes the concept “general
principles of law” as a set of unwritten rules deriving from the spirit of laws which apply in the
absence of a specific regulation governing a matter.

174 On the choice of the appropriate general principles challenge, see Nkata Violation 13.

175 Report of 16 July 1891 (BO 1891 165); referred to by Verstraete Personnes 23; Louwers Droit
50 ; Dévaux 1966 (42) RJC 195 199; and Piron 49.

176 Tbid.

177 See Louwers Droit 50; see also Leo Arbitral Award 11 December 1931 Jur Col 1936 23. But,
Nkata Violation 13 according to whom, the 1886 Decree did not specifically indicate Belgian law
as the legal system of reference for Congolese courts. It rather referred to general principles
applicable universally everywhere where the rule of law reigns. This is a broadly statment which
should be taken with reservations.

178 Cf, Boma 5 March 1912 Jur Congo 1913 240; and CG App Boma 30 April 1912 Jur Congo
1914-1919 1.
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It rather entailed the application of the legal principle of which that text was the
expression. Such an option was justified, according to Sohier, by the fact that Belgian
texts constituted the source of the corresponding Congolese ones.!”® One illustrative
case is the decision of the former Appeal Court of Leopoldville'® dealing with sales
by correspondence or by representative.'8! A propos of this, the court found it logical
to presume the will of contracting parties whilst referring to the usages generally

admitted in Belgian trade,'8?

without necessarily applying the provisions of the
Belgian Civil Code, Book Three. In accordance with those usages, for sales
concluded by mail, the contract was formed from the time acceptance reached the
person making the offer, but not when the letter of acceptance was sent.'8?
Similarly, Belgian decisions in contractual matters were not binding on
Congolese courts. Thus, when those cases are quoted in this study, they are not being
referred to as being authoritative, but as having an illustrative value. In other words,
when those cases are cited, it is submitted that the principles underlying the decisions

184 Congolese law has

are common to both Belgian and Congolese legal systems.
developed, however, so that currently one has first to look at proper Congolese

legislation and case law before seeking elsewhere. It is only when these main sources

179 Sohier Procédure 13.

180 This court will be referred to in this study as the Appeal court of Kinshasa.

181 Ruled in Léo 28 October 1941 RJ 1942 68 (quoted by Bour Répertoire 134) that :
A défaut d’usages locaux suffisamment établis, il est logique de recourir, pour présumer la
volonté des parties litigantes, a ’'usage le plus généralement admis dans le commerce belge.
D’apres la jurisprudence métropolitaine la plus abondante, la plus récente et la plus autorisée, il
n’y a vente accomplie, réalisée, lorsque la transaction se fait par représentant, voyageur de
commerce ou agent de ventes, qu’apres confirmation de la commande par le patron du dudit
représentant, voyageur ou agent de ventes commerciales.

(“In the absence of sufficiently established local practices, it is logical to assume the willingness

of litigants, by consulting usages admitted generally in the Belgian trade. According to the most

abundant, recent and official metropolitan jurisprudence, when the transaction is made by

representative or by middleman, the formation of the contract is fulfilled after confirmation of the

order by the manager.”)

182 Léo 28 October 1941 RJ 1942 68 §1.

183 Tbid, §2. Another general principle relates to the fact that the judge must take into account the

circumstances, the character of contracting parties, and the goal pursued by them while determining

the object and effects of a contract. See Léo Arbitral Award 11 December 1931 Jur Col 1936 23.

134 It was said above that those principles continue to be applied by the CSJ. Cf. authorities quoted

in Note 110.
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are silent on a subject that general principles of law should intervene to resolve the
matter. That is the reason why, owing to the absence of particular rules dealing with
commercial contracts, these resorted to civil law rules.

Before examining other things, it is necessary to bear in mind that not long ago
the Congolese law of obligations was still ruled by the Decree of 30 July 1888 as
inherited from the colonial legislator. Its field of application, as stated in the
preamble, consisted in regulating “the validity, effects, extinction, and the proof of
obligations in general.”!®> With such a goal, the CCO purports to lay down general
principles applicable to all kinds of contracts. The Code also contains particular rules
for certain special contracts such as the contract of sale. As far as the contract of sale
is concerned, it is particularly regulated by the third Title of the CCO which covers
Articles 263 to 364, an average of 102 sections. These provisions deal with both civil
and commercial contracts. '8¢

The CCO, as enacted in 1888, might well appear to be unsuited to the needs
of a modern society, many aspects of social and economic life having changed since
the early twenty-first century. A number of Congolese provisions had become out-
dated.'® Numerous legislative modifications to the CCO have, therefore, been
necessary in order to move towards legal modernity and security. To achieve this
objective, the DRC experienced the need to ratify OHADA law bringing its law into

line with that of its neighbours, rather than embarking on an effort of its own.

185 General rules relating to contracts are provided for by the first Title relating to contracts or
conventional obligations in general (Articles 1 to 245); chapter VII of the third Title dealing with
the transfer of claims (Articles 352 to 358); and by the twelfth Title regulating prescriptions
(Articles 613 to 659).

186 See Masamba Modalités 22; Vanderstraete Business 16.

187 Masamba Adhésion 347; Masamba Modalités 53; Tshibende 2011 RCDA 67 71; Voisin/Parra
http://www. linklaters.com/pdfs/mkt/london/DRC-accession-OHADA.pdf 1.
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2.2.7 Adoption of OHADA Law in the DRC

2.2.7.1 OHADA law and OHADA sales law framework

Commercial patterns have substantially influenced African history and the
interaction of Africans with foreigner businesspersons. Recognised as one of the
continents empowered with vast potential resources, Africa would naturally attract
foreigner investors. Its legal system, nonetheless, did not favour that. Indeed, most
African countries suffered from out-dated or incomplete legal systems,'®® which also
varied from one country to another.'® The problem of this diversity of laws was
likely to give rise to uncertainty which in turn discouraged investment.!”® A propos
of this, there is unanimity that a strong investment cannot be achieved without a
secure legal and commercial environment.!”! That is why, in the interests of a greater
cooperation among African states, fourteen countries from West and Central Africa
decided to harmonise!®? their legal systems in the area of business law. To this end,
they adopted the Treaty creating OHADA on 17 October 1993.

As Mouloul has said, however,

OHADA was not born only from the initiative of the heads of state of the African
Franc Zone; it was above all an idea, and even a requirement from African traders
who demanded that the legal and judicial environments of businesses should be
improved, in order to secure their investments. Indeed, with the slowdown of
investments, due to the economic recession, and the legal and judicial insecurity that
prevailed in this region during the 1980s, it was necessary to restore investors’

188 In the case, Fontaine argues, for example, that before the establishment of OHADA, almost all
members maintained contract laws left them as a legacy of the colonial power. As a result, contract
and commercial law reflected the French civil code tradition, except for Guinea Bissau and
Equatorial Guinea. At that time, only a few countries have adopted a new law of contract or
modified their code of obligations. See Fontaine 2008 (1/2) Unif L Rev 633; see also Sossa 2008
Rev dr unif 339; Coetzee/De Gama 2006 (10) 1 VJ 15; Dickerson 2005 (44) Colum J Transnat’l L
17 25 and 31; Santos/Toe Commercial 359.

189 Martor et al Business 1.

190 Mancuso 2006 (5) 2 JI TR LP 55 57.

191'See Martor et al Business 1; Castellani 2008 (1/2) Rev dr unif 115.

192 To harmonise a legal system means to bring “the legal provisions or processes of two or more
legal systems closer to one another or seeking to achieve equivalence between them.” See Coetzee
Incoterms 138.
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confidence, both domestic and foreign, in order to promote the development of

entrepreneurship and to attract foreign investments.!*3
Historically speaking, the idea of creating a harmonised business law on the African
continent goes back to 1961. That idea was conceived at a meeting of Ministers of
Justice from West and Central African French speaking countries and was later
adopted by distinguished jurists of the same zone. The harmonisation of law idea got
its first achievement in the African Union and Mauritius (AUM) Act, dated 12
September 1961.'* It was developed in Yaoundé (Cameroon) in March 1963 when
AUM was converted into the African and Malagasy Common Organisation
(AMCO).'> As it is stated by Article 2 of the Convention establishing AMCO, “The
High Contracting Parties undertake to take all measures to harmonise their respective
trade laws to the extent consistent with requirements that result from the
requirements of each of them.”!”® This purpose was implemented by Article 3 of the
Convention establishing the African and Mauritian Bureau for Research and
Legislative Studies, dated 5 July 1975. The aim of the later institution consisted of
assisting AMCO member countries in the manner that their applicable legal rules
could “be worked out under conditions that permit their harmonisation.”'®’ It is
regrettable that neither organisation did afford the harmonisation of law goal.

The failure of AMCO and the Bureau did not, however, stop the harmonisation
of business laws initiative in Africa. In effect, about sixteen years later, the
harmonisation idea recurred in April and October 1991 following meetings of the
Ministers of Finance of former French colonies held in Ouagadougou (Burkina Faso)

and in Paris (France) respectively. At the end of the Paris meeting, particularly,

193 Mouloul Understanding 8.

194 The African Union and Mauritius Organisation (AUM), in French Union Africaine et Malgache,
was an intergovernmental organisation, created in Antananarivo (Madagascar) on 12 September
1961, to promote cooperation among former African French colonies.

195 The African and Malagasy Common Organisation, in French Organisation Commune Africaine
et Malgache, had the same aims as the AUM, viz. striving, inter alia, towards economic
cooperation.

19 Quoted by Mouloul Understanding 17; see in the same sense, Diallo Vente 14.

197 Ibid.
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participants constituted an ad hoc commission of seven members led by Keba Mbaye
to require the interest of countries in the harmonisation project. It followed from the
commission’s report presented in Libreville (Gabon) on October 1992, on the behalf
of Ministers of Finance, that almost all countries visited were interested in the
harmonisation of their commercial laws. In the Final Act of the Libreville meeting,
it was clearly stated that delegates “have approved the project on harmonisation of
business law conceived by the Ministers of Finance of the Franc Zone, and agreed to
its immediate implementation and asked the Ministers of Finance and Justice to all

States concerned to make it a priority.”!%®

At the same occasion the report of the ad
hoc commission was adopted, another Special Commission of three members was
established with the task to prepare the OHADA Treaty. The Draft Treaty prepared
in this regard was submitted at the meeting of Ministers of Justice convened in
Libreville on July 1993; finalised in Abidjan (Cote d’Ivoire) on October 1993; and
finally adopted in Port-Louis (Mauritius) on 17 October 1993. The Treaty of
OHADA, hereafter referred to as the “Treaty”, entered into force on 18 September
1995 after a concurrent ratification of fourteen countries pursuant to its Article 52 al.
9 199

The purpose of OHADA consists, inter alia, in providing member states with
a harmonised set of business laws by elaborating and adopting simple and modern

common rules adapted to African economies.’”” By so ruling, many commentators

have said that, the Organisation intends to make member states more attractive to

198 Thid; see also Secretariat of the OHADA comments available online at: http://perso.mediaserv.
net/fatboy/cd_ohada/pres/pres.02.en.html (accessed 5-8-2013).

(accessed 5-8-2013).

199 Article 52 al. 2 of the Treaty provides that, “The (...) Treaty shall come into force 60 days after
the date of deposit of the seventh instrument of ratification.” The original OHADA parties were
Benin, Burkina Faso, Central African Republic, Chad, Cameroon, Comoros, Congo Brazza, Cote
d’Ivoire, Equatorial Guinea, Gabon, Mali, Niger, Senegal, and Togo. Guinea and Guinea-Bissau
joined thereafter. (For an updated list of OHADA member states, see http://www.ohada.com/etats-
membres.html (last accessed 8-8-2013); see also Mouloul Understanding 18; Ba OHADA 413;
Dickerson 2005 (44) Colum J Transnat’l L 17 19; Feneon Arbitration 53.

200 Article 1 of the Treaty is clear that, “The objective of the (...) Treaty is the harmonisation of
business laws in the contracting states by the elaboration and adoption of simple modern common
rules adapted to their economies, by setting up appropriate judicial procedures, and by encouraging
arbitration for the settlement of contractual disputes.”
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foreign investors from the developed world.?*! It should be noted that OHADA is an
open organisation. In accordance with Article 53 of the Treaty, its membership is
opened to any African Union (AU) member state that is not original signatory to the
Treaty. The membership status is also extended to non-AU member countries invited
to accede by common consent of all existing parties.?*> With regard to its functioning
system, OHADA had initially four institutions, the Council of Ministers, the
Permanent Secretariat, the Common Court of Justice and Arbitration (CCJA), and
the Regional Training Centre for Legal Officers.?”® From October 2008, it has been
endowed with a fifth institution, the Conference of Heads of State and
Government.?™

According to Articles 5 and 6 of the Treaty, OHADA statutes are prepared by
the Permanent Secretariat in association with governments of member states. They
are adopted by the Council of Ministers on the advice of the CCJA. Those statutes
are known as “Uniform Acts”,?® and they are “exclusively business-related”.?% So
far nine various Uniform Acts have, up to the present time, been enacted under
OHADA'’s sponsorship. These include the Acts relating to General Commercial

207

Law,”®” and Commercial Companies and Economic Interest Groups;**® the Acts

regulating Securities,”” Arbitration,*'? and the Carriage of Goods by Road;*!! the

201 Those commentators include: Yakubu Business 1; Martor et al Business 1; Mancuso 2006 (5) 2
JI TR LP 55 59; Dickerson 2005 (44) Colum J Transnat’l L 17; Feneon Arbitration 53.

202 Cf. Article 53 al. 1 of the Treaty; see also Meyer 2008 (1/2) Unif L Rev 393; Ba OHADA 413;
Mouloul Understanding 22.

203 Article 3 of the Treaty; for the attributions of each of the institutions above, see Articles 27 to
42 of the Treaty.

204 Cf. Article 3 al. 2 and Article 27 (1) of the Treaty, as revised in Quebec on 17 October 2008.
205 Article 5 al. 1 of the Treaty; for instances of Uniform Acts currently in force, see:
http://www.ohada.com/actes-uniformes.html.

206 Dickerson 2005 (44) Colum J Transnat’l L 17 20; Coetzee/De Gama 2006 (10) 1 VJ 15 19.

207 General Commercial Law Uniform Act adopted on 17 April 1997, entered into force on 1
January 1998 (OHADA OJ No. 1 of 1 October 1997), as revised on 15 December 2010 (OHADA
OJ No. 23 of 15 February 2011).

208 Commercial Companies and Economic Interest Groups Uniform Act adopted on 17 April 1997,
entered into force on 1 January 1998.

209 Securities Uniform Act adopted on 17 April 1997, entered into force on 1 January 1998.

210 Arbitration Uniform Act adopted on 11 March 1999, entered into force on 11 June 1999.

211 Carriage of Goods by Road Uniform Act adopted on 22 April 2003, entered into force on 1
January 2004.
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Acts organising Simplified Recovery Procedures and Enforcement Measures,!?

3 4

Collective Insolvency Proceedings,”’® and Accounting Systems;*'* and more
recently, the Uniform Act relating to Cooperative Corporations.?’> Other Uniform
Acts are still in preparation amongst which are the Uniform Acts relating to Contract
Law, Labour Relations, and the Uniform Act on Evidence.?'®

As far as the Commercial Act is concerned, the OHADA Permanent Secretary
remarks that before the adoption of the current version of this Act, matters relating
to general commercial law and other connected issues were ruled by the 1807 French
Commercial Code introduced in French colonies since December 1850.%!7 Since this
Code did not record significant amendment after independence,?'® on the one hand,
and that improvements encountered in France were not gradually extended to its
former colonies, on the other hand, commercial law of the Franc Zone countries
became increasingly out-dated and obsolete. As was claimed earlier, in effect, until
the 1980s, only a limited number of countries located in the region under examination
have tried to modernise their law of obligations, in general, and their commercial

law, in particular.?!® For almost all other countries, commercial subjects were ruled

by a number of sparse regulations dated back to the colonial times.

212 Simplified Recovery Procedures and Measures of Execution Uniform Act adopted on 10 April
1998, entered into force on 10 July 1998.

213 Collective Proceedings for Wiping off Debts Uniform Act adopted on 10 April 1998, entered
into force on 1 January 1999.

214 Undertakings” Accounting Systems Uniform Act adopted on 23 March 2000, entered into force
on 1 January 2001 for Enterprise Accounts, and on 1 January 2002 for Combined Accounts
(OHADA OJ No. 10 of 1 January 2002).

215 Cooperative Corporations Uniform Act adopted on 15 December 2010 (OHADA OJ No. 23 of
15 February 2011).

216 See Meyer 2008 (1/2) Unif L Rev 394; Coetzee/De Gama 2006 (10) 1 VJ 19-20; and Fontaine
Avant-Projet 1.

217 See OHADA Secretariat http://perso.mediaserv.net/fatboy/cd__ohada/pres/pres.02.en.html; see
in the same sense Fontaine Avant-Projet 3.

218 Some amendments include those made in July 1852, July 1902, March 1931, and March 1955,
but not so far reaching.

219 That was the case with Senegal (Law of 10 July 1963 relating to Civil and Commercial
Obligations); Burkina Faso (Ordinance of 26 August 1981 regulating Commercial Activities);
Guinea-Conakry (Civil Code of 1983); Central African Republic (Order of 3 October 1983 dealing
with the Carrying on of Commercial Activities and Provision of Services); Mali (Law No. 87-
31/AN-RM of 29 August 1987 relating to General Rules of Obligations); and Congo Brazza (Laws
of April 1981 and September 1990 regulating Accession to the Commercial Profession). See
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Conscious that a harmonised general commercial law and corporate law
“should foster trade and make it safe between economic operators,””® OHADA
members gave priority to these two topics. A seminar bringing together lawyers,
magistrates, and businesspersons was then organised in Abidjan on April 1993 in this
regard. With regard to what have to become the content of the Act, it was discussed
at a second seminar held in Ouagadougou in March 1994. During these discussions,
different working groups selected five topics to be integrated in the coming
Commercial Act among which are commercial sale contracts.’*! At the end of the
seminar, a Special Working Group was established with the task to coordinate
observations and comments made by different delegations, and to mould them into a
draft Commercial Act. In 1995, a draft prepared by the Ouagadougou Special
Working Group was discussed article by article, and adopted during a third seminar
held in Bangui. After then, this draft was sent to National OHADA Commissions in
different member countries for consideration.?*> The draft Commercial Uniform Act
was finally adopted unanimously by the Council of Ministers during a meeting
organised in Cotonou (Benin) on 17 April 1997. It entered into force on 1 January
1998 pursuant to Article 289 of the Act.?*?

It is important to note that during the preparation and adoption of the OHADA
Commercial Act, only one of the OHADA member countries was part to the CISG.?**
In addition to this, there were no specific provisions dealing with commercial sales
in the African Franc Region. The only rules applicable in this regard were the

provisions of Title VI of Book III of the Napoleonic civil code, i.e. Articles 1582 to

Fontaine 2008 (1/2) Unif L Rev 633; Sossa 2008 Rev dr unif 339; Coetzee/De Gama 2006 (10) 1
VJ 15 18-19; Dickerson 2005 (44) Colum J Transnat’l L 17 25 and 31.

220 Tumnde et al OHADA 31.

221 The other topics are: the status of commercial operators, commercial registry, commercial leases
and business, and trade middlemen.

222 On the drafting of Uniform Acts process, see Articles 5 to 12 of the Treaty; see also Mouloul
Understanding 26-27.

223 The Commercial Act adopted in 1997 has been revised from 15 December 2010; see OHADA
OJ No. 23 of 15 February 2011.

224 As it is said in Section 4.2.4.3 below, the coming into effect of the CISG in the first OHADA
country, viz. Guinea, dates to February 1992. See CISG Status at: http://www.uncitral.org/
uncitral/en/uncitral texts/sale goo ds/1980CISG_status.html.
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1701 regulating sales contracts. Commercial sales were, in other words, ruled at that
time by the same rules as civil or consumer sales. It is clear that the application of
civil law rules to commercial transactions was “generally inappropriate for a
developing economy.”?* For that reason, the OHADA Permanent Secretariat notes
that, “As most major international trading countries have (...) acceded to the Vienna
Convention, it was essential to introduce in the positive law of the Contracting States
to the Treaty a law that is as close as possible to the provisions applicable now in
most of the States.”*?® Thus, as it is observed in the following paragraphs, and mostly
in the comparative chapters, the OHADA Commercial Act owes a significant debt to
the CISG. Magnus remarks in this sense that, the Act “provides for rules on

commercial sales which widely copy the CISG (emphasis added).”?*’

According to
him, “a modified CISG has been made the sales law among and in the OHADA
States.”*?8

From the initial five Books, the current version of the Commercial Act

22 in addition to the preliminary chapter,?*° and the ninth

contains eight main Books,
Book laying down final provisions,?*! the Book VIII of which deals with commercial

sales.”*? According to Articles 1 and 234 UAGCL, the Act applies to contracts of sale

225 Coetzee/De Gama 2006 (10) 1 VJ 15 18.

226 See OHADA Secretariat http://perso.mediaserv.net/fatboy/cd_ ohada/pres/pres.02.en.html; see
also Fontaine Avant-Projet 14. When the Commercial Act was adopted on April 1997, the CISG
was already in effect in approximately 50 countries. See status at: http://www.uncitral.org/
uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.

227 Magnus in CISG vs. 4; see also Ferrari OHADA 79 80-96; and Fontaine Avant-Projet 14.

228 Magnus in CISG vs. 4.

229 Book I (Articles 2-33) relates to the legal status of traders and businessmen; Book II (Articles
34-72) deals with the trade and personal property register; Books III and IV (Articles 73-78) are
concerned with the national and regional records of traders; Book V (Articles 79-100) relates to
the computerising of the trade register and traders files; Book VI (Articles 101-168) regulates
commercial lease and business; Book VII (Articles 169-233) is concerned with trade middlemen:;
and Book VIII (Articles 234-302) deals with commercial sales contracts.

230 Article 1 UAGCL.

231 Articles 303 to 307 UAGCL.

232 See Ferrari OHADA79 80; Martor et al Business 29; Huber Sales Law 950; Masamba Adhesion
347 362; Mutenda Apport 13; Santos/Toe Commercial 339; Dieng Vente 1. See also Article 2
OHADA Treaty which lists “sales laws” among subjects included into its operation area.
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of goods between businessmen?** on condition that the parties have their place of
business in one of the OHADA member states or when conflict-of-law rules lead to
the application of the law of one OHADA country.”** Following from these
provisions, it is clear that the eighth Book is vital in matters regarding domestic sales
and international sales contracts alike. Its provisions govern both national and
international sales transactions;>*> they are up-to-date with regard to contemporary
commercial law requirements.?*® Book VIII provides the definition of concepts such

as those of “offer and acceptance”, viz. rules relating to the formation of contracts.>’

238 and the remedies for breach of

It also determines the obligations of each party
contract.”®** This Act also modernises the rules governing the effects of contractual
agreements, namely the rules relating to the transfer of ownership and the transfer of
loss in the goods bought.?*

In brief, compared to the CISG, the Commercial Act is in line with
contemporary commercial law requirements. It regulates the conclusion of contracts
by means of offer and acceptance, and it balances the rights and obligations of sellers
and buyers. Such are some of the key features which justified the adoption of the
OHADA Treaty by the DRC. They will be given further consideration in Chapters 5

and 6 below.

233 See Article 1 al. 1 of the Treaty which reads, “Any commercial operator, natural or legal person,
including all commercial companies whose place of business or registred office is situated on the
territory of one of the Contracting States to the Treaty on the Harmonisation of Business Law in
Affrica (...) shall be subject to the provisions of this Uniform Act. ”

234 Article 234 UAGCL.

235 Cf. Article 1 OHADA Treaty according to which the Organisation intends to provide member
countries with a simple and modern uniform business law adapted, among others, to “transnational
trade transactions”. See also Dieng Vente 1; Martor et al Business 29; Huber Sales Law 950;
Masamba Adhesion 347 362; Mutenda Apport 13; Santos/Toe Commercial 339.

236 As is explained in Section 4.4.3 below, Book VIII of the UAGCL is primarily based on the
CISG. See Coetzee/De Gama 2006 (10) 1VJ 15 24; Dieng Vente 1; Santos/Toe Commercial 361-
362; Schwenzer/Hachem http://ius.unibas.ch/uploads/publics/6248/201109131645024e6f6c6e
5b746.pdf; Bonell http://www.cisg.law.pace. edu/cisg/biblio/bonell4.html; Castellani 2008 (1/2)
Rev dr unif 115 119; and Fontaine Avant-Projet 14.

237 Articles 241-249, with Articles 210 to 218 UAGCL.

238 Articles 250-274 UAGCL.

239 Articles 281-293 UAGCL.

240 Articles 275-280 UAGCL. For comments, see Masamba Adhesion 347 362; Santos/Toe
Commercial 339ff.
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2.2.7.2 The impact and process of the introduction of OHADA law in the DRC

The intention for the DRC’s access to OHADA law goes back to the end of 2003
when the government notified the International Monetary Fund on that subject.?*!
Five years after, on February 2008, it revealed the same intention to the designated
authorised OHADA law depository, the government of Senegal.*> On 4 August
20009, a draft law approving the ratification of the OHADA Treaty was adopted by
the Council of Ministers. That draft was transmitted to the Parliament on October
2009. On 12 November 2009, it was rejected by the Senate.>** But, following the
President’s State of the Nation Address, dated 7 December 2009, prioritising the
adoption of OHADA law issue,>** Parliament was almost obliged to allow the
ratification on 15 December 2009. On 5 February 2010, the Draft, initially adopted
by the Assembly, was declared to be in conformity with the Constitution by the

241 On an exhaustive historical development of Congolese adherence, see Tshibende 2011 RCDA

67 77-80; and Balingene http://www.the-rule-of-law-in-africa.com/wp-content/uploads/2012/08/

Balingenel.pdf.

242 Cf. Article 57 Treaty. Congolese letter was acknowledged in April and August 2008 by three

affirmative letters: Letters No. 115/SP/DAJ/OHADA/2008; No.1123/SP/DDL/NC/CAB/MIN/

JHDH/2008; and No. 232/SP/DAJ/ OHADA/2008.

2483 For a series of arguments against the DRC’s accession to the OHADA community, see

Kalukuimbi 2011 RCDA 45; Balingene http://www.the-rule-of-law-in-africa.com/wp-content/

uploads/2012/08/Balingene.pdf 5.

244 As the President has declared,
(...) I have decided to make improving the business climate a priority; one of events over which
should be considered the effectiveness of the Government (...). (...) Reasons for the low
ranking of our country in the reference directory “Doing Business” are known. The solution to
get a better rating is also known. It consists of transparency, simplification and flexibility. The
Government has already identified approximately ten steps towards this direction. I wish we
were going further and faster. So, I assign complementary objectives to achieve this project by
the end of March 2010. This is a priority of our country’s accession to OHADA, which was
essential to reassure the private sector of legal certainty which is paramount concern. 1 hope
that a happier outcome to this matter, which is struggling to obtain legislative support, can be
found at the very next opening Parliamentary sessions (highlights added).

See RDC, Discours du Président de la République sur 1’état de la Nation, Kinshasa 7 December

2009; excerpt translated by Balingene http://www.the-rule-of-law-in-africa.com/wp-content/

uploads/2012/08/Balingene.pdf 5; see for the French original version, Tshibende 2011 RCDA 67

78; and Koso http://ddata.over-blog.com /1/35/48/78/RD-Congo/Marcel-Wetsh-okonda-Koso-

arret-CSJ-5-fevrier-2010-OHADA .doc (last accessed 26-7-2013).
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t245 0 246

Supreme Court™* and then promulgated by the President on 11 February 201
After this, on 27 June 2012, the Government transmitted the instruments of
ratification to the OHADA depository country,?*’ instruments which were finally
registered on 13 July 2012.>*8 The Treaty came into force in the DRC on 12
September 2012,%* i.e. 60 days after depository in application of Article 53 al. 2 of
the Treaty.?° The DRC then became the seventeenth OHADA member state.?>! The
first DRC case applying OHADA law uniform acts was heard by the Commercial
Tribunal of Lubumbashi on 21 January 2013 in an attachment procedure.?>

A short overview on the situation of the OHADA Treaty demonstrates that its
adoption is a sign of the abandonment of sovereignty for signatory countries.

Confirmation of this is Article 10 according to which, Uniform Acts are directly

applicable in, and binding on all member states, notwithstanding any conflicting

245 See Article 139 al. 2 of the Constitution; and CSJ 5 February 2010 Case No. R.Const 112/TSR
(unreported decision).

246 See Law No. 10/2 of 11 February 2010 allowing the ratification of the OHADA Treaty (JORDC
Special No. 3 March 2010). Following that promulgation, a special Commission was established
with the task to consider the implementation of OHADA Uniform Acts in the DRC on the
Government’s behalf. See the OHADA National Commission Decree No. 10/13 of 23 March 2010
(JORDC 1 April 2010).

247 Voisin/Parra http://www.linklaters.com/pdfs/mkt/london/DRC-accession-OHADA .pdf;
Kuediasala http://www. ohada.com/actualite/1599/la-rdc-transmet-au-senegal-les-instruments-d-
adhesion-a-1-ohada.html.

248 Ibid.

249 OHADA Newsletter (8 September 2012) http://www.ohada.com/actualite/1659/ohada-rdc-le-
traite-et-les-actes-uniformes-seront-d-application-effective-a-partir-du-12-septembre-2012.htm;
OHADA Newsletter (12 September 2012) http://www.ohada.com/actualite/1663/12-septembre-
2012-un-grand-jour-pour-la-rdcongo-un-grand-jour-pour-1-ohada-un-grand-jour-pour-I-
afrique.html.

250 As stated by Article 53 al. 2, “With regard to any contracting state, the (...) Treaty and the
Uniform Acts approved before its admission shall come into force 60 days after the deposit of the
instrument of admission.”

251 See Feneon Arbitration 53; Voisin/Parra http:/www.linklaters.com/pdfs/mkt/london/DRC-
accession-OHADA.pdf; see also Status available at: http://www.ohada.com/etats-membres.html
(last accessed 2-4-2013).

252 Tricom L’shi 21 January 2013 RAC 924 Mutiri Mutanda v Mulongo Nsongawisha (unreported
decision). This case has been followed by two other important cases in the same domain heard by
the Lubumbashi Commercial Court and the Kinshasa/Gombe Commercial Court respectively. See
Tricom L’shi 8 April 2013 RAC 986 Friz Kremnitzer v Pedersen Monga J; and Tricom Kin/Gombe
22 October 2013 RCE 3140 Sunguza Seli v Bile Schetter J (unreported decisions).
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provisions in existing or future national laws.?>* Such supremacy has been confirmed
in one of the CCJA Advisory Opinions, dated 30 April 2001. A propos of this, the
CCJA ruled that “the effect of Article 10 of the Treaty is to abrogate and prohibit any
national statute or regulatory provision which has the same purpose as the Uniform
Acts and which conflicts with them.”?* Scholars are unanimous in their views that,
in so ruling, the CCJA has clearly confirmed the supranationalité of OHADA
Uniform Acts.?> Simply, the meaning of Article 10 is to repeal national laws in
matters governed by the Uniform Acts.

As far as the DRC is concerned, on the one hand, the entry into force of
OHADA laws implies a withdrawal of current domestic statutes business related®>®
and their replacement by OHADA Uniform Acts.”®’ To be precise, from 12
September 2012, the following Acts are in force in the DRC, the UAGCL, the

Commercial Companies and Economic Interest Groups Act, the Securities Act, the

Arbitration Act, the Carriage of Goods by Road Act, the Simplified Recovery

253 Diédhiou OHADA 223-238; Martor et al Business 20; Mancuso 2006 (5) 2 JI TR LP 55 59;
Ferrari OHADA 79 83; Abarchi 2000 (37) Revue Bourkinabé de Droit 21; Matipé History 7; Ba
OHADA 413 415. Its interpretation, however, aroused many problems in respect of the content of
such abrogation; this obliged the CCJA to express an opinion on the matter.

234 See CCJA Advisory Opinion No. 1/2001/EP of 30 April 2001 Juriscope 2005
[http://www.ohada.com/ jurisprudence/ohadata/J-02-04.html] (last accessed 2-4-2013).

255 See Abarchi 2000 (37) Revue Bourkinabé de Droit21; Diédhiou 2007 (2) Rev dr unif 265; and
Diédhiou OHADA 223-238.

236 For instances of Congolese Statutes and Regulations abrogated by OHADA Uniform Acts, see
Tshibende 2011 RCDA 67 71-73; Masamba Modalités 81 Figure 22. These include the CCom
Decree of 2 August 1913; the Trade register Decree of 31 July 1912, as amended by Law No. 10/9
of 27 April 2010; the Commercial Companies Decree of 27 February 1887, as amended and
completed by Law No. 10/8 of 27 April 2010; the Cheque Decree of 10 December 1951; the
Bankrupt Decree of 27 July 1934, as amended by Decrees of 19 December 1956 and of 26 August
1959; and the Publication of Official Acts Law No.10/7 of 27 April 2010 (JORDC Special No. 3
March 2010). There are, nevertheless, several other statutes which are not concerned with the
abrogation entailed by the adoption of OHADA law though business-related. These include the
Investments Code (Law No. 4/2002 of 21 February 2002 JORDC No. 6 of 15 March 2002); Mining
Code (Law No. 7/2002 of 11 July 2002 JORDC Special No. of 15 July 2002); the Public
Procurements Law (Law No.10/10 of 27 April 2010 JORDC Special No. of 30 April 2010); and
the Transformation of Public Companies Law No. 8/7 of 7 July 2007JORDC Special No. of 12
July 2008.

257 Lukombe Contentieux 227. Lukombe was opposed to the accession to OHADA law because he
considers that OHADA law could erase Congolese legal history. Instead, the author suggested that
the government should pick those OHADA rules it believes suited to its development rather than
adopting the whole legal system.
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Procedures and Enforcement Measures Act, the Collective Proceedings for the
Clearing of Debts Act, the Accounting Law Act, and the Cooperative Corporations
Act.

Concerning civil law provisions, on the other hand, OHADA law does not
completely exclude them from the field of commercial transactions. In effect, Article
327 al. 1 of the Commercial Act defers commercial contracts to the general rules of

258 unless these rules are contrary to its spirit.>> In

the law of contract and sale,
addition, Article 1 al. 3 of the Commercial Act provides that “(...) any tradesman or
company remains subject to all laws non-conflicting with the present Uniform Act,
which are applicable in the state where its place of business or head office is located.”
It may be observed that the meaning of Article 327 al. 1 is not different from that of
Article 7 CCO which determines the Code’s field of application. In conformity with
the latter provision, contracts are regulated, firstly, by the contract law general
principles, secondly, by specific rules relating to the alleged contract, and, thirdly,
by the rules of the law of commerce, for commercial transactions.

From what has been explained so far, the CCO general rules remain applicable
to commercial contracts provided they are not in conflict with the provisions of the
UAGCL. As specified by case law, OHADA law combines both special rules of the
law of sale with the common principles established by the civil code providing that
the Uniform Act is silent on the issue.?®® To exemplify this, as the Commercial Act

does not provide a definition for the concept “sale”, Article 263 CCO intervenes to

258 Meaning, Articles 1 to 245 and Articles 263 to 551 CCO for the DRC. Masamba (Modalités 81)
explains that the CCO will be partially abrogated, viz. merely with regards to the needs of
commercial transactions. On general point of view, see Diallo Vente 58-59.

259 As stated by Article 327 al. 1 UAGCL, “Commercial sales are regulated by the general rules of
the law of contract and sale which are not in conflict with the provisions of (Book VIII of the
Commercial Act).”

260 See CCJA 31 May 2007 Case No. 24/2007 Wague Bocar v SOCIMAT-CI Receuil de
Jurisprudence No. 9 January-June 2007 53 [http://www.ohada.com/jurisprudence/ohadata/J-08-
225 .html]; Cote d’Ivoire 6 February 2003 Supreme Court Case No. 57 JC El Achkar Hadife v A
Nawfla [http://www.ohada.com/jurisprudence/ ohadata/J-03-233.html] (both accessed 20-3-2013).
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fill this gap.?! Likewise, the requirements for the validity of contract as provided by
Article 8 CCO govern commercial sales as well.

More specifically, from the coming into effect of OHADA Uniform Acts in
the DRC, provisions of the civil code are not revoked, but rather complemented by
the newer UAGCL rules. Legal concepts, such as “commercial contracts law” and
“commercial sales contracts” which were known earlier in a civil law context, are, at
the moment, regulated by specific provisions, namely Articles 234 to 302 of the
Commercial Act. It is these provisions which currently form the main legal source
for commercial sales contracts including international sale of goods agreements. But,
because OHADA law is still recent in the DRC, it is early to assess its impact on

courts.

2.2.8 Conclusion on the Historical Development of Congolese Civil Law

The DRC belongs to the civil law legal system family. Its law of contract and sale is
closely linked to the French Napoleonic code brought into the country under the
Belgian settlement influence. During the colonial period and about a half century
after independence, commercial contract law and commercial sales contracts were
governed by civil law rules. Before the implementation of OHADA law in the DRC,
in effect, most of the legal concepts defined in the first legal system in a commercial
context, were organised by the CCO in a civil law environment. Congolese
commercial contract law was, in short, concealed behind civil law in which the earlier
lawmaker had failed to make specific provisions for commercial sales contracts.
Such a situation was not likely to ensure legal security and certainty. Furthermore,
Congolese law was not any longer designed to support the country’s economic

development.?®> These reasons guided the government to adopt the OHADA Treaty.

261 According to Article 263 al. 1 CCO, a contract of sale is an agreement whereby one party
commits to deliver a thing and another to pay for it. For application, see Tricom Kin/Gombe 28
February 2012 RCE 2183 Kabala Katumba v Socimex (unreported decision).

262 See Tshibende 2011 RCDA 67 70.
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Following its entry into effect in the DRC, from September 2012, within modern
Congolese sales law, international sale of goods contracts are ruled primarily by the
eighth Book of the OHADA Commercial Act complemented by non-conflicting
principles of the CCO. It is these provisions that form the basis of Congolese sales

law the fundamental principles of which follow.

2.3 Basic Principles of Congolese Sales Law

2.3.1 Introduction

The phrase “basic principles” is understood in the present section as abstractions
from all the rules and as leading principles for the whole law of contract including
sales contracts. As it is for many other legal systems, the Congolese law of contract
contains a number of fundamental principles that represent underlying policies on
the basis of which legislation is formulated and the law influenced. Those basic
principles represent, according to Fu, not only the essence and spirit of the law, but
also the guiding principles for drafting, interpreting, and studying the law.?%?

As stated by Article 7 al. 1 CCO, all contracts are subject to the same common
general rules, regardless of whether they have or do not have a special designation.
The second section of the same provision specifies that standard contracts comprising
sales are additionally ruled by particular provisions. The result then is that sales
contracts are subject to the common principles of contract law, unless its particular
rules provide otherwise. Such are also the terms of Article 265 al. 3 CCO for which
contractual general principles also govern the effects of sales contracts.?** Article 327
al. 1 UAGCL is of the same meaning. As mentioned above, Article 327 al. 1
recognises the legal effect of civil law rules with regard to commercial sales

contracts, except when they contradict commercial law rules.

263 See Fu Contract 37.
264 Article 265 al. 3 CCO gives the impression to be redundant.
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It should be kept in mind that the CCO owes a significant debt to the French
legal system via Belgium. The same is true with regard to OHADA law.?® That is
why, despite the advent of OHADA law, Congolese contractual provisions still
reflect the philosophical and political approach of the French and Belgian civil codes
of which the substance is the freedom of contract.®® Two key provisions giving effect
to the consent of parties can be quoted in this respect: Article 1 CCO which defines
the contract;®” and Article 33 CCO which determines the significance of lawful
contracts.?®® These provisions lay down the fundamental principles of the law of
contract, which are also relevant for the law of sale. Five of these principles will be
given special attention, namely freedom of contract, autonomy of the will, binding

force of contractual obligations, consensualism, and good faith.

2.3.2 Freedom of Contract

The freedom of contract constitutes one of the fundamental principles of the
Congolese contract law in general and its sales law in particular as is the case in other
legal systems. As claimed by Nicholas, “the classical treatment of contract is in terms

of free will” in almost all legal systems.?® The author goes on to argue that,

Just as legislation is a manifestation of the will of the state, so also a contract is a
particular law made by the parties for themselves (...) by the conjunction of their
wills. (...) the function of the general law is to give effect to this particular law,
subject only to such restrictions as are necessary in the public interest.?”°

265 See Dickerson 2005 (44) Colum J Transnat’l L 17 20-21; Fontaine Avant-Projet 3.
266 Cf. Whittaker Obligations 296; De Bondt Contracts 222-223.
267 Article 1 states, “A contract is an agreement by which one or several persons bind themselves,
towards one or more others to transfer, to do, or not to do something.” For Belgian and French
Laws, see Articles 1101 and 1134 CC.
268 According Article 33 CCO,
Agreements lawfully entered into take the place of the law for parties who have made them.
They may be revoked only by mutual consent, or for causes authorised by the law.
They must be performed in good faith.
269 Nicholas Introduction 7 17.
270 Ibid.
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Following on from the above statement, what is required for a contract to enter into
force is primarily the consent of parties, associated with their capacity, an object, and
“a cause”.”’! In that sense, the principle of freedom reflects the individual and liberal
vision of the eighteenth century when the Napoleonic code was enacted.’

In its basic meaning, the principle of freedom of contract covers different
aspects. It infers, firstly, that parties are free to decide to enter into a contract or not
to enter into a contract.”’® Article 249 al. 1 of the OHADA Commercial Act makes it
clear that, “parties are free to enter into contract and cannot bear responsibility where
they do not reach agreement,” except when they have acted in bad faith.?’* Secondly,
the principle means that parties are free to choose with whom to contract and to

determine the content of the contract at their own discretion,?”?

subject only to
restrictions necessary in the public interest.?’® In other words, the freedom of contract
means that there is no legal duty to enter into a contract; one can conclude a contract
or refuse to conclude it without any legal consequence. In the same way, contracting
parties are free to define their obligations, and only the stipulations accepted by all
of the parties would be taken into account.?’”” The principle of freedom of contract
implies, finally, the freedom of parties to choose the law which will govern their

278 as is the case with

contract, particularly with regard to international agreements
international sale of goods contracts. To use comments on the 2010 UNIDROIT

PICC,

271 See Article 8 CCO which requires four elements for a contract to be valid, i.e. the consent of
the parties, their capacity to contract, a definite object which forms the subject-matter of the
contract, and a lawful “cause”. For the meaning of each of these concepts, see Section 2.3.5 below.
272 See Gordley Doctrine 214.

273 See Munoz Contracts 25; Zweigert/Kotz Comparative 324; Ghestin Formation 35; Mubalama
Obligations 113; De Bondt Contracts 223; Tallon Contract 205 211.

274 Cf. second and third paragraphs of Article 249 UAGCL whereby, breaking-off negotiations,
entering into or continuing negotiations without real intention to reach agreement would constitute
behaviour contrary to good faith that then amounts to bad faith.

275 Munoz Contracts 25; Zweigert/Kotz Comparative 327-328; Ghestin Formation 35; Mubalama
Obligations 113; De Bondt Contracts 223.

276 Nicholas Contract 32; Zweigert/Kotz Comparative 328; see also Léo 8 January 1924 Belg Jud
1931 Col 118.

277 Mubalama Obligations 113; Ghestin Formation 35.

278 See L.€o 8 January 1924 Jur Col 1924 278.
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The principle of freedom of contract is of paramount importance in the context of
international trade. The right of business people to decide freely to whom they will
offer their goods or services and by whom they wish to be supplied, as well as the
possibility for them freely to agree on the terms of individual transactions, are the
cornerstones of an open, market-oriented and competitive international economic
order.?”

In support of the above explanation, one may deduce with Rouhette that,

[Freedom] is the heart of the contract. The obligation cannot arise unless it has been
freely consented to — the law should not impede the freedom to contract or not to
contract; and it arises within the framework which the contracting parties have
construed. It is not for the legislator to substitute himself for the parties in prescribing
the content of their contract. At the very most, and for their convenience, he can
make them some suggestions (...)** but the parties may decide otherwise — the law,
in questions of contract, is merely interpreting the will. Only public policy imposes
an external limit on the free play of the wills.?8!

It is evident that some rules regulate contracts even if such contracts are freely

concluded by the parties. As one commentator has said,

The existence of these standard rules for the common contracts is reconciled with
the principle that the parties are free, subject only to the restrictions in the public
interest, to make any contract they wish, by recourse to the distinction between rules
which apply only in the absence of contrary intention by the parties (lois supplétives)
and those which concern the public interest and therefore cannot be excluded (lois
imperatives).?8?
As regards the lois supplétives, known also as “default rules”, first, they play a
supplementary, derogatory, or an interpretative role. They are provided to express
the will of the parties and are capable, thus, of being set aside by the expression of a
contrary will.?®*> Simply, default rules aim for the most reasonable solution for cases
that parties may have failed to regularise. Legal provisions that fall within that

category apply only if the parties did not provide otherwise.?3*

279 UNIDROIT 2010 Principles 8, Comments 1 under Article 1.1.

280 Such is the case for Titles III and following of the CCO dealing with special contracts among
which is the contract of Sale (Articles 263-364), and for Book VIII of the OHADA Commercial
Act (Articles 234-302) regulating commercial sales contracts.

281 Rouhette Obligatory Force 38 40; see, for an illustration, Léo 8 January 1924 Jur Col 278.

282 Nicholas Introduction 7 17; Nicholas Contract 32.

283 Tbid.

284 Nicholas Contract 32; Rouhette Obligatory Force 38 45.
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A statute may itself specify those of its provisions which play the role of
default rules by providing them with phrases such “unless there is an agreement to
the contrary” or “unless otherwise stipulated”.?® In that sense, default rules are
merely expected to fill the gaps left by the parties and to interpret their will. If the
intention of parties is to exclude their application, those rules will not apply.>8¢
Pursuant to the principle of freedom of contract, furthermore, parties can mutually
exclude these default rules and give to the contract different content or different
effects from those provided by the law. Such is the meaning given by the case law
according to which, since most of civil code provisions relating to contracts are not
binding, parties may depart from them by choosing their own legislation.?®” As
Kalongo has stated, most of contract law rules are default rules in the DRC as in
France and Belgium.?38

Regarding the lois imperatives, also known as “imperative norms” or
“mandatory rules”, next, they are concerned with the public interest. They cannot,

therefore, be excluded by contracting parties.”®® With regard to them, courts have

285 For an illustration, see Article 234 al. 2 UAGCL which states, “‘Unless otherwise stipulated’, a
commercial sales contract is subject to the provisions of the present Book (...)”; and Article 239
al. 2 which reads, “‘Unless otherwise agreed by the parties’, these are considered to have adhered
to professional usages they were aware of or should have been aware of (...)”; see also Article 259
UAGCL (time limit for notification for lack of conformity). Compare these to Article 285 CCO in
fine (costs of delivery or of taking delivery); Article 286 (place and time of delivery); and Article
304 CCO (right to modify the extent of the warranty against eviction obligation by particular
agreements). The same rule applies to Article 11 al. 2 PILD which determine the law that govern
international contracts in the DRC.
286 Nicholas Introduction 7 17; Nicholas Contract 32.
287 See Boma 29 September 1903 Jur EIC 1 284; Cons Sup 28 January 1921 Jur Congo 4; Léo 8
January 1924 Rev Doct Jur Col 278.
288 Kalongo Obligations 37.
289 See Ghestin Formation 35. For an illustration, see Article 237 UAGCL, second and third
sentences, which oblige contracting parties to comply with the requirements of good faith and
forbids them from excluding or limiting the impact of the good faith obligation. See also Articles
250 UAGCL (delivery obligation); 252 al. 2 (conclusion of a contract of carriage); 253 (date of
delivery); 255 (conformity obligation); 260 (guaranty against third party claims obligation); or
Article 263 UAGCL (payment of the price). Compare these to Articles 279 al. 1 CCO; 280; 303;
318; and Article 327 CCO defining the obligations of the parties. Article 303 specifies, for example,
Although no stipulation as to warranty has been made at the time of the sale, the seller is obliged
de jure to warrant the purchaser against a dispossession of the thing sold which he may suffer
in whole or in part, or against encumbrances alleged on that thing, and not declared at the time
of the sale (emphasis added).
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always judged to be null and void any clause contrary to the public interest.?*°

Compared with the first group of provisions, the notion of public interest is

practically protected by a minor number of provisions.?*! That is the case for rules

t292 t.293

governing the ability to contract™ or the defects in consen Any provision’s
imperative character will result from its words. To quote only Article 30 CCO, it
specifies that “an obligation without cause, or with a false cause, or with an illicit
cause ‘may not have any effect’ (emphasis added).”***

To sum this up, under Congolese law, most of the rules in the contractual
sphere, including commercial sales contracts, fall into the category of supplementary
rules. This has as a consequence that the freedom of contact really constitutes the
heart of contract. Of course that principle is not unique to Congolese law. It is in
force in other jurisdictions regardless of their legal system.?**> Similarly, the freedom
of contract is not the only principle governing the law of contract; it co-exists with
several other principles, among which is party autonomy or the autonomy of the

will.?®

290 See Léo 8 January 1924 Rev Doct Jur Col 278.

21 Cf. Nicholas Contract 33.

292 See Articles 23-24 CCO, and Articles 211 to 329 CFC.

293 See Atrticles 9 to 22 CCO.

294 With regard to defects in consent, however, Article 18 CCO in fine indicates just that agreements
contracted by error, violence, or deception are not automatically void; “They give rise to an action
in nullity or in rescission.”

295 On South African law, see Section 3.3.3 below; on the CISG, see Article 6 which reads: “The
parties may exclude the application of the Convention or (...) derogate from or vary the effect of
any of its provisions.” For the relevance of the freedom of contract principle under the CISG, see,
among others, Mistelis in Kroll/Mistelis/Viscasillas UN Convention 101; Schwenzer/Hachem in
Schlechtriem/Schwenzer CISG 103-106.

2% The concepts of “party autonomy” and “autonomy of the will” will be used interchangeably.
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2.3.3 Autonomy of the Will

2.3.3.1 Substance of the principle of the autonomy of the will

The principle of the autonomy of the will is neither explicitly expressed in the CCO
nor in the OHADA Commercial Act as clearly as the freedom of contract is.?’ It
proceeds rather from a philosophical theory according to which the human will
creates its own law and its own obligation.?®® According to a number of scholars, the
starting-point of the theory of the autonomy of the will “is the freedom of the
individual, which can be curtailed only by free will, either in the original social
contract or, within society, by individual acts of will.”?*° Thus, an “autonomous will
means a will which determines its rules for itself.”*% Specifically, “contractual
obligation has its source in the will of the parties which alone and freely creates the
contract and all its effects.”**! It is, thus, acknowledged that, where the circumstances
in which the contract was formed are silent as regards the intention of the parties, the
court should read between the lines of the contract to find what the will of parties
was.0?

Compared to the freedom of contract, the autonomy of the will also reflects
the individual and liberal vision of the Napoleonic era.>*® It also constitutes one of

the fundamental principles that govern the whole law of contracts. As some

commentators have said, although the Code does not emphasise the word “will””, both

297 A similar situation is also observed under Belgian and French civil codes.

298 Khan-Freund/Lévy/Rudden Source-book 318; Kalongo Obligations 37; Mubalama Obligations
113.

299 Nicholas Contract 31; Herbots Contract 51.

300 Rouhette Obligatory Force 38 39; see also Elis 25 October 1913 JDC 1921 341 whereby, “under
a contract, the will should tend to create a legal obligation.”

301 Thid.

302 Comm Brux 19 March 1926 Jur Col 1927 36; Elis 11 March 1916 Jur Col 1926 334; Elis 10
April 1926 Jur Kat I1 183.

303 See Gordley Doctrine 214; Khan-Freund/Lévy/Rudden Source-book 318. As Rouhette has said,
although the principle of the autonomy of the will “was only formulated at a late date (in the last
quarter of the nineteenth century), it had reigned as (...) albeit implicit sovereign since the
Napoleonic Code, and that, even if it has undergone a crisis, that is now overcome.” See Rouhette
Obligatory Force 38 39.
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judicial decisions and scholarly writings insist on the fact that “the basis of the law

of contract is la volonté.”** Rouhette specifies this by stating that,

The will of parties is first of all the foundation of the contract. The making of the
legal act is regulated by the principle of consensualism — the wills can be expressed
in any manner and they are sufficient to create a contract. In addition, they must fully
exist, be free, and be enlightened: where they are vitiated the basis of the institution
is absent and there is no valid contract.

The will of the parties is, furthermore, the measure of the consequences of the
contract. The contracting parties freely determine their respective rights and duties,
and so, to establish the content of the contract, it is necessary to examine their will.
Once this will is discovered, the contract has an absolute force. What was willed
commands definitive recognition, and, in particular, the judge has no power to revise
the contract if it seems to him to be unjust.?%

Following from the above explanation, the principle of freedom of contract and the
principle of autonomy of the will are basically close to one another. Without any

3% it is important to note

need to debate which of the two principles has precedence,
that both principles are based on the idea that “a man may be bound only by his own
will; he is the best judge of his own interests; and, therefore, the best rule is that
freely agreed by free men.”*"” Such is the meaning of Article 33 al. 1 CCO which

confers on contracts formed lawfully the same effect as is given to a statute.’%®

304 Khan-Freund/Lévy/Rudden Source-book 318; Rouhette Obligatory Force 38; see, in the same

sense, Elis 25 October 1913 JDC 1921 341; Léo 19 January 1926 Jur Col 1928 177; Cass B 14
June 1928 RJCB 1928 294.

305 Rouhette Obligatory Force 38.

306 On the subject, two approaches have sometimes been adopted as solutions. Firstly, individual
autonomy is usually seen as a supreme social value and a central pre-condition for individual
freedom of contract. Considered in this way, party autonomy will arguably precede the freedom of
contract. Regarding freedom, it is a fundamental human right that includes, among others, the
freedom to enter into contract. Thus, given that the contract constitutes the main source of
obligations, the freedom of contract serves as a fundamental basis for party autonomy and,
therefore, precedes it. As one can see both approaches seem reasonable. (For further comments,
see Fu Contract 6-7).

307 Khan-Freund/Lévy/Rudden Source-book 318.

398 Article 33 al. 1 provides that contracts formed in the statutory manner have the force of law for
contracting parties.
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Pursuant to this provision, all contracts lawfully concluded shall be considered as
law for the parties,*” regardless of whether or not they have a special designation.’!°

The above makes it clear that the autonomy of the will should be understood
as a key principle from which other principles, viz. the freedom of contract, the
principle of consensualism, and the binding force of contracting obligations, are
derived.’!! This principle governs the contractual field as a whole, including sales
contracts. Insofar as the law of sale is concerned, Article 237 al. 1 UAGCL and
Article 265 al. 3 CCO defer their effects to the general principles of the law of
contract, including the autonomy of the will.

As it is for its predecessor, the principle of the autonomy of the will is

sometimes shown by statutory expressions such “as required by the contract’!2, “in

» 313

accordance with the contract”,*'® or “as agreed upon”'

used in the provisions
defining the obligations of the parties. It can also be expressed by concepts like
“unless there is an agreement to the contrary” or “unless otherwise stipulated” 3!
The method of determining the will of contracting parties is defined by Article 238
al. 2 UAGCL. This provision requires courts to take into account some factual

circumstances of the contract, for instance, previous negotiations reached between

399 For an illustration, see CSJ 3 April 1976 RC 100 BA 1977 65; Kin 28 February 1967 RJC 1968
No. 1 54; Cass B 14 June 1928 RJCB 1928 294.

310 Read with Article 7 al. 1 CCO; and Cass B 14 June 1928 Jur Col 67.

311 See Ghestin Formation 35.

312 See Article 253 al. 1 UAGCL which asks the seller to deliver the goods at the date “set by the
contract” or determined ‘““according to its stipulations”. See also Article 254 UAGCL which obliges
the seller to perform his/her delivery obligation at the time, place, and in the form “required in the
contract”. Compare this with Article 327 CCO.

313 See Article 250 UAGCL whereby, the seller is bound by “the conditions provided for in the
contract” (...); and particularly Article 255 al. 1 which requires the seller to deliver the goods in
the quantity, quality, specifications, and packaging “in accordance with the stipulations of the
contract”.

314 See Articles 263 al. 1 and 268 UAGCL for which the buyer must pay the “price agreed upon”,
at the “date agreed upon”; see also Article 259 al. 2 UAGCL (time limit non-conformity
notification). Compare these with Articles 287; 288; 293; 294 al.1; 295; 333; and Article 334 CCO.
315 See authorities under Note 284 above.

www.manaraa.com



81

the parties, practices established among them, or practices regularly observed in the
sector of activities concerned.’!®

It is important to note that, in the same way the party autonomy principle
governs national contracts; it is also concerned with international transactions. In
these kinds of contracts, the principle of the autonomy of the will aims to allow
contracting parties to choose the law to which their contract is subject as they see fit.
To give an example of this, the freedom of choice of the law governing the contract
results from the phrase unless when the parties provide otherwise introducing Article
11 al. 2 PILD.?'7 So, parties are allowed to depart from national law provisions by
choosing their own legislation because, as mentioned in section 2.3.2, most of
contractual legal provisions provide merely supplementary rules.’!® In other words,
at the time the contract is concluded, or subsequently, the seller and buyer may freely
agree upon the law which will govern their rights and obligations.?!® The choice of
the applicable law may be expressly stated; it may derive from the terms of the
contract too. As Munoz has stated, the election of a foreign law can be articulated
either in a clause incorporated into the contract or as a later agreement after the
conclusion of the contract.>*® In accordance with Article 238 al. 2 UAGCL, in the
absence of an express choice of law, this can be deduced from the behaviour and

conduct of contracting parties.*?! Nevertheless, the opportunity for parties to choose

316 See, in the same sense, Comm Brux 19 March 1926 Jur Col 1927 36; Elis 11 March 1916 Jur
Col 1926 334; Elis 10 April 1926 Jur Kat II 183. It was ruled in Léo 29 September 1925 Jur Col
1929 84, however, that the intention of parties should be determined from factual circumstances
on condition that contractual terms are ambiguous and likely to render the will uncertain.

317 For application, see Léo 8 January 1924 Jur Col 278 and Belg Jud 1931 118; Cons Sup 19 July
1913 Jur Congo 343; Cons Sup 28 January1921 Jur Congo 41; De Burlet International 283.

318 Cf. Boma 29 September 1903 Jur EIC 1 284; Cons Sup 28 January 1921 Jur Congo 4; Léo 8
January 1924 Rev Doct Jur Col 278.

319 De Burlet International 283.

320 Munoz Contracts 28; see also Van Calster Private Law 132.

321 Cf. Article 238 al. 2 UAGCL and cases quoted in Note 315 above. In one decision, dated 8
January 1924, the Appeal Court of Kinshasa ruled that contracting parties have the freedom to
choose legislation different from the law of the place where the contract was concluded. Such
option, according to the court, should be read, for instance, through the insertion into the contract
of one clause prohibited by the law of the place of the contract. (See Léo 8 January 1924 Belg Jud
1931 118). Among other factors contributing to finding an implicit choice of the law governing the
contract, one may mention “‘the indirect reference to a law in the contract, the choice of a particular
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a foreign law is, in principle, limited to international contracts so that domestic
contracts should normally be ruled by national law.*?

In a few words, the principle of the autonomy of the will postulates that parties
are free to negotiate and conclude the contract according to their liking. In spite of

its importance, however, the liberty of parties is sometimes restricted.

2.3.3.2 Restrictions to the autonomy of the will

The autonomy of the will is particularly limited by mandatory rules, and public
policy and morality requirements. With regard to public policy and morality
considerations, Article 6 of the French and Belgian civil codes emphasises that
“statutes relating to public policy and morals may not be derogated from by private
agreements”. The Congolese legislator did not insert such an express provision in the
civil code. A similar ruling may, however, be read from Article 15 PILD which
denies legal effects to conventions and private agreements for what they contain
which is contrary to public law or to laws that intend to protect social interest and
public morality.’*

In addition to this provision, restrictions to party autonomy have been ruled by
one Appeal Court of Kinshasa earlier decision whereby, “the autonomy of the will is
(...) subordinate to the observance of public policy or morality, as they are
considered for the Congo by Congolese legislation.”*?* In relation to the above ruling,
as long as an agreement is suited to public policy requirements, it should prevail over

a statute even if it is at variance with that regulation.’*> The notion of “public policy

and morals” is one of the important themes of the Congolese law that the 2006

law in previous contracts, the language of the contract or the election of a particular court to settle
the dispute.” (See Munoz Contracts 28.)

322 Held in Boma 29 September 1903 Jur EIC 284 that, a contract concluded in the DRC should be
ruled by Congolese law unless contrary to the intention of the parties.

323 Article 15 PILD.

324 Léo 8 January 1924 Jur Col 278; see also Piron 53 & 101; Katuala Code 35 & 36; Mubalama
Obligations 114,

325 See Lo 25 February 1930 Jur Col 1932 112.
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Constitution quotes extensively. Although it mentions the phrase “public policy and
morality” in eleven provisions,*?® however, the Constitution does not provide any
detailed content. In the context of the civil code, likewise, Article 32 CCO states
merely that “A cause®”’ is unlawful where it is prohibited by legislation, where it is
contrary to ‘public morals or to public policy’,” without any further comments.

With regard to the expression “public policy”, Battifol argues that a rule is
concerned with public policy when individuals cannot derogate from its provisions
by contract.’?® In the same way, Durieux describes the concept “public policy” as a
sum of requirements to which the legislator did not allow parties to make an
exception because those requirements relate to an established moral, political, or
economic order.*” From these explanations, one may broadly define the expression
“public policy” as a set of rules that covers the essential interests of the state or the
community. Such would be the case for the Constitution, criminal, administrative,
and fiscal statutes, or for private law statutes considered essential for the protection
of the individuals, the family, and property.>*® It is authoritatively stated that the
needs of public policy refer, in the field of private law, inter alia, to rules which
regulate the legal bases on which the economic, social, and moral values of that
society are constructed.*!

As regards the concept “morality”, it consists of a set of moral values
considered indispensable for any community’s development. Like for public policy,
the requirements of “morality” may vary from community to community and from

time to time.>*? Usually, the notion “morality” is included in the concept of “public

326 Cf. Articles 6, 16, 20, 22, 23, 24, 25, 46, 153, 182, and Article 207 of the Constitution.

327 The “cause” is one of essential elements to the enforceability of a contract consisting of an
adequately serious reason for a person to enter into a contract. It is parallel in function to
“consideration” in Anglo-American contracts, and often similar in factual bases. See Glossary in
Crabb Constitution 381 v’ cause. Article 32 CCO duplicates Article 1133 FCC. The requirement
as for cause has been abandoned by the OHADA DUACL.

328 Batiffol Privé 409.

329 Durieux Ordre Public 7.

330 See Munoz Contracts 29 in Fn39.

31 Cf, Cass B 9 December 1948 JT 1949 228.

332 See Kalongo Obligations 38; Mubalama Obligations 115.
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policy”. Thus, owing to the fact that the autonomy of parties is subject to public
policy and morality requirements, the Appeal Court of Kinshasa has ruled, since
1924, that “all agreements in conflict with the needs of morality and public policy
are valueless and void.”3

With regard to the meaning of the phrase “public interest”, one has to bear in
mind the fact that most contractual norms are default rules aimed at filling gaps in
the contract. Contracting parties can, therefore, legally depart from them without
penalty. In contrast to this, other provisions are mandatory rules which cannot be
excluded by parties. It is this last category of norms that covers what is known as
“public interest”; private agreements that interfere with them should not have legal
effect.’*

In brief, as is for freedom of contracts, the autonomy of the will is one of the
cornerstones of the law of sale. Pursuant to that principle, the seller and buyer freely
regulate their respective rights and obligations; they establish the content of the
contract so that it is always necessary to examine what their will was. The only
restrictions to that freedom are the requirements of public policy, morality, and
public interest. The autonomy of will, furthermore, appears to be the foundation of

all other contract law principles, among which is the principle of consensualism.

2.3.4 The Principle of Consensualism

2.3.4.1 General remarks

This section intends to explain the different theories of contract before examining the
specific approach to contract under Congolese law. Before doing so, it is necessary
to note immediately that the issue of theories of contract seems to have attracted
much less debate in the French, Belgian and Congolese academics. South African

law literature will, thus, be useful in this regard.

333 See 160 8 January 1924 Jur Col 278.
334 Ibid; see also Fu Contract 151.
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At the outset, the basis of a contract is either consensus, viz. “an actual meeting
of the minds of the contracting parties, or the reasonable belief by one of the
contractants that there is consensus.”* Article 54 CCO states in this regard that,
when interpreting a contract, it is necessary to seek out what the “common intention”
of the parties was rather than adhere to the literal meaning of their words. The ruling
in Article 54 CCO is in conformity with the general belief that consensus forms the
basis of the modern law of contract. Following on this statement, the principle of
consensualism means that contracts are concluded by mutual consent.>*® As Van der
Merwe and others have said, “a contract comes into existence if the parties are agreed
(...) on creating between themselves an obligation (...), as well as on all its
particulars, such as its content and subsidiary features.”**” The way to determine the
consent of parties has given place to a general theory known as the will theory. There
is a rule, however, that the intention of contracting parties is not the only ground on
which their responsibility should be based. Accordingly, the first theory has been
complemented by further contractual theories, namely the declaration theory and the
reliance theory.>

With regard to the will theory, also known as the “consensual theory,”

“subjective theory” or “intention theory”**°

, it locates the foundation of any contract
in the individual will. According to this theory, the enforceability of contracts is
subject to the intentions of parties. Thus, contracting parties are bound by their
agreement because they have intended to be bound in that way. Owing to the fact
that the intention of the parties forms the basis of contract liability, any contract

should be construed as to have validity.**! To use the words of Joubert, “The parties

335 Van der Merwe et al Contract 17.

336 See Zimmerman Obligations 559; Van der Merwe et al Contract 19.

337 Van der Merwe et al Contract 19; see also Zweigert/Kotz Comparative 402; Herbots Contract 47.
338 See Hutchison in Contract 15; Christie/Bradfield Contract 1; Van der Merwe et al Contract 19.
339 See Joubert Contract 79.

340 Christie/Bradfield Contract 1; Kritzinger 1983 SALJ 47.

341 Read Article 54 CCO with Article 55 CCO. Article 55 declares that, in circumstances where a
clause is likely to admit a double reading, it should be understood in the sense with which it may
have some effect, “rather than in the meaning with which it could not produce any.”
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must not only intend to be bound by their statements but must also agree as regards
the contents of the contract.”*** Such being the principle, the purpose of the law of
contract should then be to endorse the wills of the parties.*** In the case of doubt, any
ambiguous clause should be interpreted in the way that best suits the subject matter
of the contract.*** That is to say that, when seeking to determine whether a contract
has been formed or not, the will theory requires finding out whether the minds of the

parties actually met.>* This theory postulates, in other words,

(...) an extremely subjective approach to contract: consensus is the sole basis of
contractual liability, with the result that if there is no genuine concurrence of wills,
there can be no contract. Thus, whenever a party is mistaken about a material aspect
of a proposed agreement, there is no binding contract.34¢

The intention theory has, however, been criticised on the grounds that it fails to
protect the reasonable expectations of a party who has relied on the objective
appearance of consensus created by the other party’s conduct.**” Hutchison remarks
that this approach appears to be economically inappropriate for it disregards the need
for legal certainty in business transactions.**® In order to overcome such
disadvantages, additional theories, such that of the declaration or objective theory
have been advocated.

In its general understanding, the declaration theory is perceived as the
opposite of the intention theory. The declaration theory assumes that the wills of the
parties alone are insufficient to determine their contractual liability. According to this

rule, the assessment of an agreement rests on the concurrence of the declared

342 See Joubert Contract 79.

343 Hutchison in Contract 15.

344 Cf. Article 56 CCO; see also Léo 29 September 1925 Jur Col 1929 84 and 19 January 1926 Jur
Col 1928 177 whereby, one should seek out the intention of parties from the facts or the
circumstances of the case on condition that the terms used are as ambiguous as to alter the content
of the contract.

345 Hutchison in Contract 19; as Christie and Bradfield (Contract 1) have said, there must be a
“consensus ad idem.”

346 Hutchison in Contract 15.

347 See Van der Merwe et al Contract 26.

348 Hutchison in Contract 15
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intentions of the parties.**® To use Hutchison’s words, “what is important for contract
is not what the parties think, but what they say or do: the external manifestations of
their wills. Thus, the true basis of contract is to be found in the concurring
declarations of the parties.”>*°

Further to the will and the objective theories, scholars have established a third
theory of contract, the so-called reliance theory. By way of definition, Cockrell says,
“To rely on someone is to alter one’s position in the belief that another person’s
words or acts can be depended upon with confidence: it is to ‘count on’, or to ‘trust’,

another person.”3>!

Thus, with regard to the reliance approach, the basis of a contract
is to be found in the reasonable expectations of a party who has relied on the objective
communication of consensus displayed by the other party’s words or conduct.’>
According to the reliance theory, an agreement is not constituted by the consent of
parties alone but rather by their external manifestation of consensus as well.>> In this
respect, the method in view should be comprehended “as a supplement to the will
theory, correcting its deficiencies, and affording an alternative basis for contract in
circumstances where the minds of the parties have not truly met.”>>*

The preceding development leaves one with the question of which of the

subjective or the objective approach prevails under Congolese law.

39 Tbid.

330 Hutchison specifies,
In determining whether agreement has been reached, one should adopt a position of detached
objectively, as if one had been a neutral observer listening at the keyhole, or a fly on the wall,
while the negotiations were taking place. If judged purely objectively, one party has made an
offer that has been unambiguously accepted by the other party, there is a contract, irrespective
of what either party actually had in mind at the time.

See Hutchison in Contract 15; quoting in fn29 Howarth “The meaning of objectivity in contract”

(1984) 100 LOR 265; Vorster JP “A comment on the meaning of objectivity in contract” (1987)

103 LOR 274; see also Christie/ Bradfield Contract 1.

31 Cockrell 1993 (4) 1 Stell LR 41.

352 See Christie/Bradfield Contract 1; Joubert Contract 80; Van der Merwe Contract 38; Kerr

Contract 23; Kritzinger 1983 SALJ 47.

333 Cf. South African Railways & Harbours v National Bank of South Africa Ltd 1924 AD 704 715-

716.

354 Hutchison in Contract 16.
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2.3.4.2 The Congolese law approach to contract in detail

In dealing with the issue of the enforceability of contract under Congolese law, the
OHADA Commercial Act, the CCO, and case law appear to have favoured the will
theory also known as the subjective approach. In the DRC, the consensual principle
is expressed by Article 54 CCO which speaks of the “common intention of the
parties”, and by Article 240 UAGCL which states that commercial sales contacts
“are not subject to any requirements as for form.”*> Consequently, these types of
contacts may be proven by any means. It does not matter whether the contract be in
writing or made orally; what is important is the meeting of the will of parties, viz.
their consensus ad idem.>>°

It should be noted that the ruling in Article 240 UAGCL is greatly linked to
the rules under civil law as stated by Articles 37 al.1 and 264 CCO. As regards the
first provision, it formulates as a principle that any obligation which purports to

delivery “is formed by the sole consent of contracting parties.”’

Thus, given that
sales contracts impose upon the seller, among other obligations, to deliver the
property sold and transfer ownership to the buyer,*® Article 264 CCO emphasises,
“[The sale] is completed between the parties and ownership is automatically acquired
by the buyer as soon as they have agreed upon the thing sold and the price, although
that thing has not yet been delivered nor the price paid (highlights added).”>

Following from these provisions, the meeting of consents appears then to be a

yardstick to determine whether or not a contract was concluded.

355 As stipulated by Article 240, “The Commercial sales contract may be in writing or oral; it is not
subject to any requirement as to form. It may be proved by any means.” Compare this with Article
11 CISG.

336 For authorities requiring the “common intention” of the parties for the enforceability of any
contract, see Katuala Code 46; and Lukoo Droit Civil 256-258.

37 According to Article 37 al. 1 CCO, “The obligation of delivering a thing is complete by the
consent of contracting parties alone.” Compare with Article 1138 al. 1 FCC.

358 Read with Article 263 CCO which defines a sale as an agreement by which the seller is bound
to deliver an item and the buyer to pay for it.

339 For application, see Kisangani 15 April 1980 RCA 487 Jacques Alber v Malisawa
Tshimbalanga; and Tricom Kin/Gombe 28 February 2012 RCE 2183 Kabala Katumba v Socimex
(unreported decisions).
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Further to the Code, the requirement regarding the consent of the parties is
also supported by the case law. On the subject, the former Appeal Court of
Elisabethville,** ruled for instance that three elements are essential for the validity
of any contract of sale, the thing to be sold, the price, and “consent of the parties”.*!
According to the same Court, once parties have reached agreement on these
fundamentals, the contract is immediately valid so that the buyer cannot revoke it
unilaterally anymore without the acquiescence of the seller.*®> The Supreme Court is
of the similar opinion too. In one of its decisions, dated 20 November 1976, the
highest court of law held that the sale is fulfilled subsequent to consensus on the thing
sold and the price.*®® Hence, a clause whereby the transfer of ownership is delayed
until payment of the entire price constitutes a mere conditional clause lacking effect
in the enforceability of the contract.>®*

From the details above, it is clear that Congolese law has traditionally adopted

the subjective approach to contract.’®> Under that legal system, sales contracts enter

into force by the single meeting of wills or the mutual consent of the parties. In other

360 This court will be referred to in this study as the Appeal Court of Lubumbashi.

361 Elis 19 November 1932 RJCB 352.

362 Elis 6 December 1913 Jur Col 1924 166.

363 CSJ 20 November 1976 BA 1977 188.

364 It was ruled in the case above that, “Par ’accord des parties sur la chose et le prix d’un contrat
de vente, celui-ci est parfait de telle sorte que la stipulation par laquelle I’acheteur ne serait
propriétaire qu’apres paiement intégral du prix, s’analyse comme une simple condition suspensive
de I’obligation de transfert de propriété.” (“By an agreement on the thing sold and the price, the
contract of sale is perfect so that a clause by which the buyer would acquire ownership of the item
bought after full payment of the price, is considered as a simple condition lacking effect on the
transfer ownership obligation.”)

365 It may be assumed that provisions regulating the interpretation of contract supplement the
“subjective theory” with an “objective approach” to contract. Confirmation of this is the fact that,
while Article 54 CCO requires courts to seek out “the common intention” of parties, it implicitly
directs judges to take into account objective factors, e.g. to interpret unclear terms as to bring them
into line with the meaning of the contract or to confront them with usages admitted in commercial
dealings. Cf. Articles 55 to 62 CCO; compare to Articles 1157 to 1164 Napoleonic civil code. In
addition to interpretive provisions above, Article 34 CCO obliges contractual parties to perform
their obligations resulting from the contract, not only as expressly promised, but also according the
dictates of “equity, usage, and law” depending on the type of the contract. Simply, since it is not
so easy to discern the intention of the parties, judges have “to focus on ‘objective’ considerations”
for them to consider the means the terms of the contract should be understood by a reasonable man
in a particular context. See Zweigert/Kotz Comparative 402.
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words, the consent of the parties must be professed. It cannot, in principle, be derived
from the conduct or silence of one party.**® To give an example of this, an offeror
should know that the offeree has expressed his/her consent to the proposed contract
only at the time that the letter of acceptance reaches him/her;*” otherwise, there is
no validly concluded contract.>®

As mentioned in the precedent section, the subjective approach gives the
impression of not being economically suitable for it neglects the need for legal
certainty in business transactions. Owing to such shortcomings, some legal systems
have supplemented it by a more objective approach such as the reliance theory.®
According to the latter theory, the intention of parties is not necessarily
communicated; it may well be deduced from their actions or conduct. Two provisions
of the OHADA Commercial Act should be quoted in this regard: Article 242 al. 3
relating to the reliance on the offer in case of irrevocability;*’® and particularly Article
244 al. 2 relating to the acceptance by conduct.

As far as Article 244 UAGCL is concerned, it starts off by saying that an
acceptance becomes effective when it reaches the offeror. Its second section
accompanies this general rule with an exception giving effect to acceptances by
conduct. As stipulated by that section, if, by virtue of the provisions of the offer, the
practices established between the parties, or usages,”’! the offeree may, without
notification to the offeror (i.e. without communicating his/her consent expressly),

“indicate assent by performing an act, acceptance is effective at the moment the act is

366 Kin 28 February 1967 RJC 1968 54. Silence may, however, in some particular circumstances
amount into a means of expressing one party’s intent. That may happen only in circumstances
which give rise to a duty to speak. See Elis 25 October 1913 Jur Congo 1921 341; Léo 26 March
1929 Jur Col 1930-1931 346.

367 App RU 5 July 1955 RJCB 371.

368 But, explanation in footnote 364.

369 For an illustration, see Article 16(2)(b) CISG (reliance on the offer) and Article 29(2) CISG
(reliance-including conduct); see also development in Section 3.3.2.3 below.

370Article 242 al. 3 stipulates: “(...) the offer cannot be revoked (...) if it was reasonable for the
offeree to rely on the offer as being irrevocable, and the offeree has acted in reliance of the offer
(highlights added).”

371 On the significance of trade usages, see Tricom Kin/Gombe 28 February 2012 RCE 2183
Kabala Katumba v Socimex.

www.manaraa.com



91

performed.”’? As one may see, the ruling under Article 244 is a simple application of
the last sentence of Article 240 UAGCL. This provision allows the conclusion of
contract to be proved by any means, including conduct, silence, inaction,*”* and legal
presumptions.>’* The same provision is also connected to Article 243 al. 2 UAGCL
dealing with acceptance by any other conduct.>”

To summarise this, under modern Congolese law the approach to defining the
enforceability of a contract remains the consensual theory. In that sense, a contract is
concluded when there is a meeting of minds of contracting parties. With OHADA law
influence, however, it is now accepted that the basis of a contract may also be found in
the conduct of a party if the other party was reasonable in relying on such behaviour.
Specifically, in modern Congolese sales law, the subjective theory is now
complemented by the reliance theory, particularly with regard to commercial
transactions. So, a contract will bind the parties independently by the means it was

formed.

2.3.5 Binding Force of Contractual Obligations

2.3.5.1 Introduction

The principle of the binding force of contractual obligations means that parties must
perform the obligations into which they have entered.*’® Thus, although parties are
not obliged to take part in contract, once they have concluded one, they are bound by
their commitments. This rule is expressly stated by Article 33 al. 1 CCO for which,

“Agreements lawfully formed take the place of the law for the parties.” Two headings

372 Compare this with Article 18(3) CISG which mentions the dispatch of goods or the payment of
the price as conducts expressing the other party’s consent.

373 Cf. Viscasillas in Kroll/Mistelis/Viscasillas UN Convention 186.

374 For an illustration, see Tricom Kin/Matete 22 June 2011 RCE 486 Jack Kalanga v Cinat Sarl
(unreported decision); see also the Kabala Katumba v Socimex case.

375 According to Article 243 al. 2, “A statement made by or other conduct of the offeree indicating
assent to an offer is an acceptance. Silence or inactivity does not in itself amount to acceptance.”
To this we will return in Section 5.3.3 dealing with the meaning and effectiveness of acceptances.
376 Hartkamp/Tillema Contract 34.
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that may need further scrutiny under the provision above are “agreements lawfully

formed” and “take the place of the law”.

2.3.5.2 Meaning of the phrase ‘“Agreements lawfully formed”

First of all, an agreement lawfully made is one that meets the requirements for
validity. Those requirements are provided by Article 8 CCO which envisages four
conditions for a contract to be valid: (a) the consent of contracting parties; (b) their
capacity to contract; (c) an object which forms the subject matter of the agreement;

and (d) a lawful cause.>”’
The consent

It was mentioned in the previous section that consensus is the central substance in
the existence of a contract. As a result of this, Article 8 CCO requires the existence
of consent as a first condition for the validity of contract. The provision speaks,
however, of the “consent of the party who commits himself”, viz. the party who is
obligated. This phrase has been interpreted as referring to “the consent of each party
having an intention to be legally bound.”*’® Hence, a contract is formed when there
1s meeting of consent of both contracting parties.

Consent may exist, but it may be defective. Such is the meaning of Article 9
CCO according to which the requirement for valid consent is met only if there are no
defects in its statement; otherwise it is damaged.*” The provision enumerates some
events that may vitiate the intent, namely mistake, duress, and fraud. As specified by

it, “a consent given by mistake or the one extorted by duress or fraud” cannot amount

377 Article 8 CCO stipulates,
Four conditions are essential for the validity of an agreement:
- The consent of the party who commits himself;
- His capacity to contract;
- A certain object which forms the subject matter of the commitment; and
- A lawful cause in the obligation.
378 See Tallon Contract 205 211; see also Elis 25 October 1913 JDC 1921 341.
379 Article 9 CCO stipulates: “There is no valid consent, where the consent was given (...) by error,
or where it was extorted by duress or abused by deception.”
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to valid consent. In effect, where the consent is vitiated, the contract is voidable; such
circumstances give rise to an action in nullity.*®" Alternatively, when there is no
consent at all the contract is void.*8! In any case, the classical way for a party to
express its consent will derive from the process of contracting by means of offer and

acceptance as explained in Chapter 5 below.
Capacity

In general, everybody has legal capacity to enter into contract.*®? This principle is
formulated by Article 23 CCO which recognises that any person is legally capable
of contracting except where he/she has been declared incapable by a specific
statute.®®® Normally, the legal capacity issue is dealt with in the law of persons and
family, viz. the 1987 Family Code.*®* Article 215 CFC declares as “incapable”
particularly non-emancipated minors and majors of unsound mind. These categories
of people are deprived of their capacity to take part in contract unless they are assisted
or represented.

A question occurs of whether people with restricted capability may be
involved in commercial transactions. The answer is negative. In effect, Article 6 of
the Commercial Act makes it clear that any person or corporation undertaking
commercial transactions must have the legal capacity to do so. Article 7 compliments

this by excluding minors from becoming commercial operators and from carrying

380 See Article 18 CCO which stipulates that agreements contracted by error, duress or deception
are not automatically void; they give rise to an action in nullity or in rescission ruled by Article
196 al. 2 CCO.

381 Tallon Contract 205 213; see also De Bondt Contracts 222 228.

382 Legal capacity is heard as the aptitude of a person to bear a number of rights and duties or to
participate as a legal subject in the life of the law. The principle established in this regard is that,
“every legal subject (...) has the capacity to have rights and duties, although the extent of this
capacity and the particular rights and duties possessed at a certain time by virtue of this capacity
may vary from one person to another.” See Himonga Persons 145 146; see also Kuschke Capacity
149; Church/Hosten Persons 542 547; Zweigert/Kotz Comparative 348.

383 As stated by Article 23 CCO, “Any person may enter into a contract, unless it has been declared
incapable of it by law.”

384 See Articles 211 to 315 CFC. The subject is, then, in principle, beyond the present discussion.
For further developments on the legal capacity theme, see Kruger/Skelton Persons 60-65; Van
Heerden/Cockrell/Keightley Persons and Family 65-75; Zweigert/Kotz Comparative 348-355.
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out business.**> In the same way, Article 234 al. 1 UAGCL limits its field of operation
to contracts of sales of goods between “traders, natural, or legal persons.”**® In other
words, the key condition required to be subject to the Commercial Act is being a

merchant,*®’

viz. a person whose regular occupation consists in carrying out
commercial transactions.*®® Only people with legal capability may acquire such a
quality and then perform officially commercial contracts. With regard to legal

persons, they obtain legal capacity from the day they are registered.*

Existence of an object

The third condition required by the civil code for a contract to be valid is the presence
of “an object which forms the commitment subject matter.” This requirement is well
explained by Article 25 CCO which describes the object of a contract as anything
that one party promises to transfer, to do, or not to do.**° General rules relating to the
contract subject-matter are established under Articles 25 to 29 CCO. Pursuant to
these provisions, the object of a contract is essentially the answer to the question,
“What is owed?*! In that sense, the object of a contract of sale will be the thing
sold,*? and, more recently, goods.*** As far as the property sold is concerned, Article
275 CCO formulates as general principle that any item subject to commercial

exchange may be sold, except when its alienation has been prohibited by specific

385 For a list of incompatibilities between commercial dealings and other professions, see Articles
8 to 12 UAGCL.

386 For implementation, see Cote d’Ivoire First Instance Abidjan 25 April 2001 Case No. 327 Sitbai
v Cfcd-ClI [http://www.ohada.com/jurisprudence/ohadata/J-02-111.html] (accessed 2-4-2013).

387 See Santos/Toe Commercial 339.

388 See Article 2 UAGCL.

39 See Burkina Faso 4 April 2004 Grande Instance Bobo-Dioulasso Case No. 74 Société
d’Affretement et de Transport (SAT) v A Barro [http://www.ohada.com/jurisprudence/ohadata/J-
05-234.html] (accessed 2-4-2013);_applying Article 98 of the Commercial Companies and
Economic Interest Groups Uniform Act.

30 Article 25 CCO says: “Any contract has for object a thing which one party is obligated to
transfer, or which one party commits to do, or not to do.”

391 See Tallon Contract 205 216.

392 See Article 263 CCO.

393 See Article 234 al. 1 UAGCL.
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laws.** The principle so stated is one of mandatory rules that “the sale of a thing
prohibited is void albeit the buyer was aware of the defect.”**> Further to the
prohibition of things out of commerce, the thing to be sold must also be in existence,
determined or at least determinable,**® and belong to the seller.*” With regard to the

concept “goods”, it is discussed in Section 2.4.3 below.
The cause

In contrast to the previous conditions, the concept of “cause” is not easily described.
This is a contentious notion which has sometimes been referred to as “one of the
most uncertain ideas of civil law”.3® Despite such difficulty, this concept may
objectively be understood as “the reason for the making of the contract or the purpose
pursued by the obligation.” To exemplify this, under a bilateral contract the cause
of the first party’s obligation is represented by the other party’s obligation. In the
case of sales contracts, “the cause of seller’s obligation to deliver the goods or to
transfer their property is constituted by the buyer’s obligation to pay the price of the

29400

goods™™ and vice versa. The legal regime of “cause” is determined by Articles 30
to 32 CCO for which the cause must exist, be real, and licit;*! otherwise the contract

would not produce legal effect.**> Simply, the requirement for “cause” has a double

394 Article 275 CCO is a simple application of Article 27 CCO for which only things subject to
commercial dealings may form the object of individual transactions.

395 Cf. Cass F 28 January 1931 DH 1931 162; quoted by Katuala Code 169; and Piron 123.

39 See Article 28 CCO.

397 See Atrticle 276 CCO.

398 See Youngs Comparative 511; see also Tallon Contract 205 217; Munoz Contracts 79. As
mentioned in footnote 326 above, the concept “cause” is one of essential elements to the
enforceability of a contract consisting of an adequately serious reason for a person to enter into
contract. It is similar to the Anglo-American “consideration” requirement. The cause as well as
consideration is not required for the validity of contracts under the CISG. See Djordjevic in
Kroll/Mistelis/Viscasillas UN Convention 71.

39 See Youngs Comparative 511. De Bondt (Contracts 222 229) describes it as “the concrete and
decisive motives and objectives for the parties to enter into a contract.”

400 Munoz Contracts 80.

401 Following from Article 32 CCO, a cause is unlawful where it is prohibited by legislation, or
where it is in conflict with public policy and morality rules.There are authorities which state that
an illicit cause renders the contract null and void. See L’shi 13 August 1971 RJC 1972 No. 1 64;
Elis 17 September 1938 RJCB 1938 208; Léo 15 June 1926 Jur Col 1929 95.

402 As stated by Article 30 CCO, “An obligation cannot have any effect if it is without cause, or
based on a false cause or an illegal cause.”
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purpose: denying validity to contracts which pursue an illegal or immoral purpose;
and ensuring that in bilateral contracts the obligations of parties are
interdependent.*%3

Associated with its equivalent conditions, it is only contracts which comply
with the requirements for consent, capacity, object, and “cause”, meaning contracts
formed in a statutory manner, that may qualify as agreements legally formed. These
types of contracts bind contracting parties** as it is for legislation. It should be said,
however, that the OHADA Commercial Act looks as if it does not require any cause
for the validity of commercial sales contracts. Within its ambit the common intention
of parties resulting from an exchange of offer and acceptance*® suffices to generate

the contract.

2.3.5.3 Agreements have force of law for the parties

The second phrase within Article 33 al. 1 CCO is that “agreements take the place of
the law”. Asserting that contracts take the place of the law means that each of the
contracting parties is bound by the contract as it would be by law. Each must perform
its obligation at the risk of being forced to do $0.**® The norm in question is supported
by case law for which conventions legally or statutory formed take up a legal meaning
independently of the means parties may have named them.*"’

It should be noted that the principle according to which agreements take the
place of the law binds both parties and judges.*®® With regard to parties, they are
generally bound by what they have really agreed, i.e. the real content of the

403 Nicholas Introduction 7 19.

404 See CSJ 1 October 2005 RA 729 Sonangolongo v Bosekota & DRC BA 2004-2009 TI 40,
whereby claims based on violation of Article 33 CCO relating to the law of parties were rejected
for lack of substance of reasoning since the contract conformed to legal requirements.

405 See Articles 241 to 249 of the Commercial Act.

406 See Articles 44, 82, and 128 CCO; see also comments by Kalongo Obligations 117; Mubalama
Obligations 117; Wéry Sanctions 287.

407 See Cass B 14 June 1928 Jur Col 67.

408 Njcholas Contract 146; Ghestin Formation 36.
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contract.*®® As between them, Article 33 al. 2 CCO specifies that “[contracts] may
be revoked only by mutual consent or on grounds authorised by law.” The Supreme
Court has ruled on the subject that, “as long as a contract has not yet been modified
by a new agreement, it remains irrevocable for the parties.”*! Applied to sales
contracts, the principle under examination means that a buyer cannot terminate a sale
without the consent of the seller.*!!

As to judges, they are also bound by the contract as they would be by the law.
They must conform to the intent of the parties;*!? they cannot modify a contract on
the pretext of fairness, for instance.*'® Judges and arbitrators are as affected by the
binding force of contracts as contracting parties themselves. A propos of this, the
Supreme Court has stated, in a decision dated 3 April 1976, that because “the contract
constitutes the law that governs the interpretation and performance of the obligations
of the parties, a judgement that underestimates this principle (...) must be repealed in
this respect.”*'* Such was also the case for a decision which approved a buyer’s
conduct when he resorted to violence to suspend a contract.*!?
To sum this up, in restricting its application to contracts legally formed, Article

33 al. 1 CCO indicates that the civil law attaches legal consequences only to

409 See CSJ 18 February 2008 RC 2593 BA 2004-2009 TI 77; see also Tricom Kin/Matete 28
November 2012 RCE 706 Ngebo Ngebu Liwanga J v Fadi Mahmoud Sha’Ban F (unreported
decision). In this case the failure of seller to deliver the whole quantity of goods within six month
from the conclusion of the contract was held to infringe the law of the parties. See, in the same
sense, Tricom Kin/Matete 20 April 2011 RCE 438/469 Association Sans but Lucratif - Les Témoins
de Jéhovah (LTJ) v ITAL Motors Co (unreported decision). If, for one reason or another, parties
agree to conceal the true nature of their agreement behind the facade of a sham transaction, the
hidden agreement is irrelevant for third parties. See, in this sense, Articles 34 and 203 CCO which
reproduce Articles 1135 and 1321 FCC; see also Tricom Kin/Gombe 20 March 2007 RCE 13
Family Holding Foundation Society v Blattner & Cinat Sarl (unreported decision).

410.CSJ 20 November 1976 BA 1977 189.

411 Elis 6 December 1913 Jur Col 1924 166; Elis 19 November 1932 RJCB 352; and Elis 3 April
1950 JTO 1957 77.

412 Elis 10 April 1926 Jur Kat 11 183; Elis 11 March 1916 Jur Col 1926 334; see also Articles 54
to 62 CCO relating to the interpretation of contracts.

413 Kin 28 February 1967 RJC 1968 No. 1 54. See also Kin 29 December 1966 RJC 1967 123 where
it was ruled, with regard to a deposit contract that deposit fees must be evaluated in accordance
with the tariff agreed by the parties. The judge could not for “fairness reasons” limit the remedy to
the value of goods.

414 CSJ 3 April 1976 BA 1977 64 65; confirmed in CSJ 20 January 1982 RJZ 1982.

4151 shi 21 April 1972 RJZ 1973 70.
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agreements which it allows.*'¢ Thus, when it is prescribed that contracts legally
formed have force, or take the place of law, a legal agreement cannot be a declaration
simply recognising the autonomous effectiveness of individual wills. Instead, it must
be an agreement which meets legal terms, i.e. a contract wherein consent was freely
given by parties endowed with legal capacity, and where object and cause are legally
admitted. Where these requirements are not met, the contract is void or at least
avoidable; alternatively, when they are encountered, the contract so concluded must

be performed in good faith.

2.3.6 Principle of Good Faith

2.3.6.1 Conceptualisation of the “Good Faith” duty

The concept “good faith” is considered to be one of the subjective legal concepts of
which the content is not always easily circumscribed. On the whole, the duty of good
faith can be defined as “an expectation and obligation to act honestly and fairly in
the performance of one’s contractual duties.”*!” According to one commentator, the
principle of good faith introduces into contractual dealings “a moral rule of an
abstract nature that often covers other duties such those of trusty conduct, probity,
cooperation, information, honesty, loyalty; and antonyms such as bad faith,
incidental fraud, or negligence.”*!® This obligation has existed for a long time.
During the development of Roman contract law, the concept of bona fides was
associated with honest conduct and was then required in all commercial
transactions.*’® As a number of scholars have said, the central role the expression

bona fides occupied in the reform of Roman law is found in Cicero’s writings.**° In

416 Cf. Rouhette Obligatory Force 38 46-47.

417 Powers 1999 (18) JL & Com 333 334.

418 See Munoz Contracts 269.

419 See Zimmerman in Southern Cross 218; Zimmerman/Whittaker Good Faith 7 16; Fu Contract
61. For a comprehensive survey on the principle of bona fides in Roman contract law, see
Schermaier Bona Fides 63.

420 See Powers 1999 (18) JL & Com 333 335; Fu Contract 61; Schermaier Bona Fides 63.
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the words of Cicero, “good faith or bona fides expresses all the honest sentiments of
a good conscience.”*?!

Without a need to review the exhaustive development of the concept, suffice
it to call to mind Domat’s position on the subject.**? As Domat has stated, “by the
law of nature (...), every contract is bonae fidei, because honesty and integrity hath
and ought to have in all contracts the full extent that equity can demand.”** It is,
nevertheless, with the German philosopher Kant (1724-1804) that the requirement of
good faith acquired a philosophical basis. Kant regarded the principle in view as “a
categorical imperative wherein acts consistent with the status of people as free and
rational beings are morally right and need to be carried out to inspire mutual
confidence in society.”*** Since then, the principle of good faith has to date been
granted such respect that it is known in almost all legal systems, though its meaning
may differ in scope and application depending on which legal tradition governs the
contract.*”® To illustrate this, under the common law legal system, a contract is
regarded from a single transactional perspective of parties without room for good
faith,**® whereas in civil law it creates a duty which should be performed in good

faith.**” In other words, the principle of good faith is well established in civil law

421 Cicero De Officiis 3 66; quoted in Schermaier Bona Fides 63; Fu Contract 61; Powers 1999 (18) JL
& Com 333 335.

422 This is justified by the fact that Domat and Pothier’s ideas inspired the provisions of the civil
code governing the general law of contract which was later exported to the DRC. See Note 26 in
Section 2.2.3.

423 Domat Les lois civiles dans leur ordre naturel, Liv. 1, Tit. 1, Sect. III, $XIV, 26, as translated
by Strahan The Civil Law in its Natural Order Vol. 1 45; quoted by Zimmerman/Whittaker Good
Faith 7 32 Fn150; and Fu Contract 62 Fn324.

424 Quoted by Fu Contract 62 Fn325, referring himself to Lando 2007 (6) European Review of
Private Law 842.

425 On a general overview of the concept in different legal systems, see MacQueen in
MacQueen/Zimmermann Contract 43-73. As regards international sale of goods contracts, e.g.
Article 7(1) CISG wants the Convention to be interpreted and applied in the way to promote the
observance of “good faith in international trade”.

426 For an outline of the common law attitude in relation to the good faith obligation, see Section
3.3.4 below.

427 See Eiselen 2007 (19) SA Merc LJ 14 19; Zeller http://www.cisg.law.pace.edu/cisg/biblio/
4corners.html (last accessed 27-6-2012).
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countries*?® rather than in common law jurisdictions. Fu argues that the principle of
good faith has been considered in many civil law countries “as the highest guiding
principle for the law of obligations; (...) a vitally important ingredient in modern
contract law.”#%

In the DRC, in particular, the concept of good faith is one of the fundamental
principles of the law of obligations in the same way as are the freedom of contract,
party autonomy, consensualism, and the binding character of contracts. This
expression is even abundantly referred to in both the CCO*° and the OHADA

Commercial Act,*!

specifically with regard to commercial sales contracts. To give
an example of these, Article 33 al. 3 CCO requires all contracts to be performed in
good faith.**? The requirement of good faith dealt with in connection with the
performance of contracts played, in its first sense, a mere interpretative role.**
Contracts, therefore, had to be interpreted according to the common intention of the
parties as required by Article 54 CCO.*** The field of application of the obligation of
good faith has grown since the 1980s. The principle has so far acquired a much
greater significance in that the good faith governs today both the formation and

performance of contracts.

428 Cf. Article 1134 al. 3 FCC; Article 242 BGB; Article 6:2 Dutch civil code; Article 33 al. 3CCO;
and Articles 237 and 249 UAGCL.

429 Fu Contract 46&61.

430 See, among others, Article 33 al. 3 (performance in good faith); Article 39 (possession in good
faith); Article 138 (payment in good faith); Article 256 (reception in good faith); Article 550 (third
party acting in good faith); Article 648 (acquisition in good faith); Article 650 (presumption of good
faith); and Article 651 (time of existence of good faith).

41 See, inter alia, Article 8 al. 4 (third party acting in good faith); Article 12 al. 2 (presumption of
good faith); Article 237 (compliance with good faith); and Article 249 al. 2 & 3 (bad faith).

432 Compare Article 33 al. 3 CCO to Article 1134 al. 3 FCC; for application, see Tricom Kin/Gombe
28 February 2012 RCE 2183 Kabala Katumba v Socimex.

433 See De Bondt Contracts 233; Herbots Contracts 72.

434 See comments in Section 2.3.4.1 above; see also, for application, under OHADA law
perspective, Burkina Faso 13 June 2007 Grande Instance Ouagadougou Case No. 83/2007 Société
de Gestion _du_Patrimoine Ferroviaire du Burkina v I Guigma & R Ouedraogo Sabane
[http://www.ohada.com/jurisprudence/ohadata/J-06-39.html] (accessed 20-3-2013).
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2.3.6.2 Good faith duty during negotiations

With regard to the real meaning the good faith duty plays during the negotiation
process stage, Munoz argues that, during this phase, the duty of good faith pursues a
double objective.** It requires, firstly, that the parties negotiate with clear and trusty
voices, and, secondly, imposes on them the obligation not to abandon negotiations
unexpectedly or arbitrarily.*3

Parties are normally granted freedom to enter into contract and cannot bear
responsibility if they do not reach agreement.*” Though parties are free to negotiate,
however, and even to reach agreement, Article 249 al. 2 UAGCL holds liable for the
losses caused to the other party “a party who negotiates or breaks off negotiations in
bad faith.”**® In this sense, bad faith conduct includes, in addition to sudden and

arbitrary breach of negotiations, the fact that one party enters into negotiations and

continues with them without being committed to concluding a contract with the other

party.*¥

Following from these provisions, it is clear that three attitudes may amount to
bad faith during the formation of contract stage: breaking-off negotiations without
warning; entering capriciously into negotiations; or continuing them by whim. The
enumeration above seems to be illustrative as evidence of the use of the conjunction
“or” in Article 249 al. 3 UAGCL. In addition, the requirement for good faith entails
an information supplementary obligation, viz. the duty of always upholding the truth
and revealing any fact susceptible to determining the other party’s decision.**" In

other words, where a party does not intend to conclude a contract, it must

435 Munoz Contracts 224; see also Whittaker Obligations 333.

436 Munoz Contracts 224; see also Mubalama Obligations 47; Kalongo Obligations 55.

437 See Article 249 al. 1 UAGCL.

438 Article 249 al. 2 UAGCL is inspired by Article 2.1.15(2) PICC. Owing on the fact that during
the negotiation process step the contract is not formed yet, party’s pre-contractual liability will be
governed by torts liability rules, viz. Articles 258 to 260 CCO. For a similar reasoning under French
law, see Ghestin Droit Civil 295; quoting Cass F Comm 20 March 1972 JCP 1973 1I 17543
whereby, a sudden breach of negotiations was judged conduct contrary to good faith.

439 See Article 249 al. 3 UAGCL; compare to Article 2.1.15(3) PICC.

440 See Munoz Contracts 226.
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immediately stop the negotiations and let the circumstances relevant to the case be

41 otherwise it may bear responsibility.

known to the other party,

Good faith is always presumed in all contractual obligations.*** It is thus
sufficient to show that honesty existed at the time the contract was concluded for it
to be acknowledged.*** Such being the principle, it follows that the party that alleges
bad faith bears the burden of proving that irregular behaviour.*** In the same way,
the duty of good faith governs the conclusion of contract; it is also required for its

performance.

2.3.6.3 Good faith requirement during the carrying out of contract

The duty of good faith in the performance phase is specifically provided for by
Article 33 al. 3 CCO whereby, all contracts must be performed in good faith. The
same duty is also expressly contained in the second sentence of Article 237 UAGCL
with regard to commercial sales contracts. This provision obliges contracting parties
“to comply with the requirements of good faith” while carrying out their contractual
obligations.

It must be remembered that the requirement for good faith as regulated by
Articles 33 al. 3 CCO and 237 UAGCL with regard to the implementation of the
obligations of parties played a simple interpretative role at the outset.*** Following
that understanding, “as circumstances often change considerably in practice, and
there are often some ambiguities in the contract, good faith (...) (was) thus regarded
as a yardstick for the interpretation to protect the justified expectation of contractual
parties.”**® On the subject, the effort was to discover what the common intention of

contracting parties was at the time they concluded the contract**’ because an

441 Thid.

442 See first part of Article 650 CCO, and Article 12 al. 2 UAGCL.
443 Article 651 CCO.

444 Cf. second part of Article 650 CCO.

445 See De Bondt Contracts 233; Herbots Contracts 72.

446 See Fu Contract 63.

447 Cf. Article 54 CCO.
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obligation of good faith was imposed on them. Further to its traditional interpretative
role, the duty of good faith is today described as an objective standard that intends to
supplement the content of the contract.**® In the same way, this principle may be
mentioned as an objective standard, “regarding one party’s state of mind that may
limit the liability or the effects of the unwinding of the contract.”**

As far as the supplementation character is concerned, one may note that many
default obligations purporting to prevent unfair results are based on the principle of
good faith. To illustrate this with some of the obligations of parties to a contract of
sale, we can state that seller’s duty to package the goods in a manner adequate to
preserve and protect them*° and to deliver them at the right time and place®! is
consistent with the requirement of good faith.*> The same principle applies to a
buyer’s obligation to notify the seller in good time if there is any non-conformity of
goods.*? Moreover, pursuant to Article 138 CCO, a payment made in good faith is
valid; it releases the buyer from his/her obligations.

With reference to the details above, it is clear that the principle of good faith
is really a fundamental duty for parties carrying out a contract. This principle is
concerned with both the seller and buyer’s rights and obligations that stem from the

contract of sale. The principle is very important for commercial dealings in that

448 See Munoz Contracts 269.

449 As Munoz has said, “the debtor of the obligation in good faith is only liable for the damages
and loss of profits that he foresaw or could have foreseen at the conclusion of the contract, while
the debtor in bad faith is also liable for unforeseeable damages.” See Munoz Contracts 271; see, in
the same sense, Article 312 CCO which holds the seller in bad faith liable for losses paid by the
injured buyer. In addition, under Article 276 CCO, it is only a buyer in good faith, viz. one who
was unaware of third party ownership in the goods that may claim remedies available for sale of
third party’s goods.

430 Cf. Article 255 UAGCL; for comments, see Section 6.2.3.2.4 below.

431 See Articles 251-254 UAGCL, and Atticles 281-301 CCO; for comments, see Section 6.2.2 below.
432 Thus, the fact that a seller refuses to deliver to the buyer 1 200 tons of machinery bought without
legal reason constitutes proof of bad faith on his part. See Tricom Kin/Gombe 7 June 2011 RCE
1618 Society Fonderie de Kinshasa Sprl (FDK) v Society Siderurgie de Maluku (SOSIDER)
(unreported decision). That is also the case for a seller who retains both the thing sold and the price
paid by buyer. See Tricom Kin/Matete 18 April 2012 RCE 569 Society Batiment Commerce
(BACOM Sprl) v Society Bureau d’Analyse et d’Assistance Technique (unreported decision).

453 See Articles 258-259 UAGCL, and Article 325 CCO. All of these provisions have as common
feature that where the buyer fails to give a timely notice of lack of conformity of the goods, he/she
loses his right to rely on non-conformity remedies. For further comments, see Section 6.2.3 below.
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Article 237 UAGCL prevents parties from excluding or limiting the good faith duty
significance in their business.*** In other words, provisions dealing with the principle
of good faith are mandatory rules for which exclusion, limitation, or infringement
entails the invalidity of the contract.

Succinctly, the requirement for good faith has been included at every stage of
the contract, from formation till performance. During the conclusion phase,
negotiations must be conducted consistent with good faith. As a result of this,
breaking-off negotiations, entering into negotiations, and continuing them without
the real intention of reaching a contract amount to bad faith conduct. Similarly, at the
performance stage, parties are obliged to comply with the good faith requirement
while fulfilling their obligations. The seller must deliver the goods in good faith, and
the buyer pay for them and take delivery of them in good faith. Given that parties
must collaborate for a good completion of the contract, they are not allowed to

exclude the duty of good faith or to restrict its effects.

2.3.7 Conclusion on the Basic Principles of Congolese Sales Law

The Congolese law of obligations, in general, and its sales law, in particular, are
guided, as in other legal systems, by some basic principles which represent the
essence and spirit of the law, the guidelines for understanding, interpreting, and
studying the laws. These principles include the freedom of contract, the autonomy of
the will, the binding force of contractual obligations, the consensual principle, and
the requirement of good faith.

Pursuant to the principles of freedom of contract and party autonomy, the
seller and buyer freely regulate their respective rights and obligations, establish the
content of their contract, or determine the law which will govern it. Parties are limited

in their business only by the requirements of public policy, morality, and public

454 As stipulated by the second and third sentences of Article 237, “Parties are expected to comply
with the requirements of good faith. They may not exclude, nor limit this duty.”

www.manaraa.com



105

interest. Any contract contrary to these requirements is null and void. Concerning the
consensual principle, it assumes a contract has been concluded only when there is a
meeting of minds of contracting parties. Thus, it is only where there is lack of consent
that the basis of a contract should be searched for in one party’s conduct, especially
if the other party was reasonable in relying on such conduct. This leads us to conclude
that, in modern Congolese contract law, both the subjective and reliance theories
govern commercial dealings. With regard to the binding force of contracts and good
faith principles, they postulate that a contract is valid where it complies with legal
conditions, which are consent, capacity, the existence of an object, and legal cause.
Every contract which meets these requirements has the force of law for parties, who,
in turn, must perform it in good faith. Parties cannot exclude or limit the effects of
the good faith duty without the risk of bearing responsibility for losses caused to the

misled party.

2.4 The Essential Elements of a Commercial Sales Contract

2.4.1 Introduction

As was said in Section 2.2.7.2 above, the UAGCL legislator did not find it necessary
to describe a contract of sale. Pursuant to Article 263 al. 1 CCO, however, a sale is
an agreement whereby the seller commits to deliver the goods and the buyer to pay
for, and take delivery off.*>> Compared to their equivalent civil code provisions,*>

457

UAGCL Articles dealing with commercial sales contracts™’ appear to have restricted

the field of application of the notion of “commercial sales”. Such restriction results,

435 See Article 263 al. 1 CCO; read with Articles 250 and 262 UAGCL. It was ruled in Elis 21
September 1912 Jur Congo 1914-1919 260 that, no matter how parties may name their contract, any
transfer of goods in exchange of money constitutes a sale, even if it is concealed under the
appearances of rent (see Léo 21 January 1929 Jur Col 1930-1931 68). It should be remembered that,
usually, a contract requires the presence of three elements, i.e. consent, thing sold, and price, for it to
amount to a sale. Where parties have reached agreement upon the thing sold and the price, the contract
is valid. (See Elis 19 November 1932 RJCB 352; Elis 6 December 1913 Jur Col 1924 166).

436 See Articles 263 to 349 CCO.

457 See Articles 234 to 302 UAGCL.
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firstly, from the skills required to parties who may conclude the contract, viz.
businessmen and commercial corporations, and, secondly, to the sales contract
subject-matter which are the goods. Thus, after a few comments of the subject and

the object of the contract, a word will be said about the way the price is determined.

2.4.2 The Aptitude of Parties in regard to Commercial Sales Contracts

The main point of departure from the Commercial Act and the CCO is based on the
fact that the first of these confines its field of operation to contracts of sales of goods

29458

between “traders, individuals or companies. In other words, the key condition

required to acquire the aptitude to negotiate commercial sales contracts is to be a

“commercial operator” or a merchant.*>®

The concept “merchant” is described by
Article 2 UAGCL as a person whose regular profession consists in carrying out
commercial transactions. Accordingly, commercial sales contracts’ parties may be
individuals or corporate bodies provided that their place of business is established in
one of the OHADA member countries.*®® By restricting its applicability to “traders”
or “commercial operators” only, provisions of the UAGCL intend to govern what are
so-called “business to business sales” in contrast to consumer contracts entirely ruled
by the CCO. A witness to this is Article 235(a) ruling which excludes from the Act’s
sphere of application “sales of goods bought for personal, family or household

use.”*! Consumer transactions should amount to commercial sales contracts, and,

therefore, be subject to the UAGCL, on condition that “the seller, at any time before

458 Article 234 al. 1 UAGCL reads, “The provisions of this Book (i.e. Book VIII) apply to contract
of sale of goods between traders, individual or companies, as well as to contracts for supply of
goods intended for manufacture and production of services.” See, for application, Cote d’Ivoire
First Instance Abidjan 25 April 2001 Case No. 327 Sithbai v Cfcd-CI.

459 See Santos/Toe Commercial 339; Martor et al Business 31. As it is explained in Section 4.3.5
below, this approach is different from the one adopted by Article 1(3) CISG whereby, “(...) the
civil or commercial character of the parties or of the contract” is irrelevant in determining the
Convention’s applicability.

460 See Article 234 al. 2 UAGCL, and Article I OHADA Treaty.

461 Compare this with Article 2(a) CISG.
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or at the conclusion of the contract, neither knew nor ought to have known” that the
goods were bought for consumer purposes.*®?

As the parties’ commercial character is decisive in determining the
applicability of the UAGCL, moreover, sales contracts between merchants and
consumers are beyond the field of operation of the Commercial Act.*®* That is also
the case for sales contracts in which the preponderant obligations of the party
furnishing “the goods consist in the supply of labour or other services”. There are,
furthermore, no grounds for a security obligation required by the buyer because both
parties are presumed to be professional dealers acting in full knowledge of their
commitments.*®* In spite of this, parties are bound by the requirements of good faith,

and by trade practices and usages established between themselves.*%

2.4.3 Main Features of the Thing Sold

It is a rule that every contract must have a certain object for it to be valid. The contract
subject matter is generally described as whatever one party commits to transfer, to
do, or not to do.**® Applied to sales, a number of conditions are required for an item

to constitute a valid sales contract subject matter. Firstly, it is required that the thing

462 Article 235(a) UAGCL.

463 But, Tricom Kin/Matete 20 April 2011 RCE 438/469 case, which was adjudicated by the
Commercial court despite the plaintiff’s civil character. Cf. Article 17 al. 1 (4) of the Commercial
Courts Law No. 2/2001 of 3 July 2001 (JORDC No. 14 of 15 July 2001 4) which allows the
jurisdiction of commercial courts with regard to mixed issues whereby the defendant is a
businessman. If not, the LTJ case should be ruled by the CCO though it was brought before a
commercial court if that time the UAGCL was already in force in the DRC.

464 See Tricot 2011 (281) Droit et Patrimoine 75. In a civil law perspective, the seller’s obligations
to deliver the thing sold, transfer ownership of it, and guarantee it against eviction and defects are
preceded by a general obligation of information dealt with in Article 279 CCO which requires the
seller fo explain in detail the content of the contract. (highlights added) If the seller fails to do so,
he/she will assume consequences subsequent to any obscure or ambiguous contractual clause
contained in the contract.

465 See Article 238 al. 2 UAGCL for which, “In determining the intent of a party (...), due consideration
is to be given to all relevant circumstances of the case including (...) any practices which the parties
have established between themselves, usages and any subsequent conduct of the parties.”

466 See Article 25 CCO:; see also comments in Section 2.3.5.2 above in relation to the existence of
the object.
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to be sold must be in existence, be merchantable, determined or at least determinable,
and belong to the seller. Secondly, UAGCL provisions dealing with commercial
contracts regulate things which may be involved in business transactions by
excluding those which may not.

To start with the existence of the thing sold requirement, it results from general
rules provided by Article 8 CCO. According to this provision, for a contract to be
validly formed it must, inter alia, have “a definite object which forms the subject-
matter of the agreement.”*%" It follows then that where the thing sold does not exist,
there would logically not be a valid contract of sale. This general principle is,
however, assorted with an exception with regard to commercial contracts. In this
regard, Article 234 UAGCL states expressly that the Commercial Act applies to
contracts for the supply of goods intended for manufacture and production activities.
In so stating, Article 234 makes it clear that contracts for which goods are still to be
manufactured of produced should qualify as sales contracts.*®® Similarly, the
principle regarding avoidance of a sale because of the absence of the thing is softened
if that item was in existence but perished later. If at the moment a contract of sale
was concluded the thing sold was completely perished, it is obvious that there is no
sale.*®® But, where the material goods are partially perished, Article 278 al. 2 CCO
grants the buyer the right to give up the contract or to claim the part saved and reduce
the price accordingly. Likewise, pursuant to Article 29 al. 1 CCO, future things may
be sold if there is a probability that they will come into existence. An eloquent
illustration of sales of future things is the sale of goods to be manufactured or
produced as announced above.

Secondly, the thing to be sold must be in commercium. The merchantability

condition is contained in Article 275 CCO. This provision stipulates that anything

467 See the fourth sentence of Article 8§ CCO; see also Articles 25 to 29 CCO.

468 Unlike the CISG, the Uniform Act does not exclude from its sphere of influence “contracts for
the supply of goods to be manufactured or produced where the party ordering the goods ‘undertake
to supply a substantial part of the materials’ necessary for such manufacture or production.” Cf.
Article 234 in fine of the UAGCL contra Article 3(1) CISG; see also Ferrari OHADA 79 82.

469 See Article 278 al. 1 CCO.
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subject to commercial exchange dealings may be sold, except where its alienation is
legally prohibited.*’”° Thirdly, the thing sold must, in principle, belong to the seller.
Article 276 CCO states with reference to the subject that “the sale of a third party
thing is null and void.” As stated by the case law, the sale by non-owners is void
because it supposes a transfer of other people’s rights.*’! Such avoidance, however,
may occur only if the buyer believed wrongly that the seller had ownership of that
thing. Hence, if the buyer did not know that the goods belonged to a third party the
sale may give rise to damages.*’?

Lastly, the property sold must be determined, or at least be determinable. The
requirement for the definiteness of the thing sold is the application of a general rule
posited by Article 28 CCO whereby, “an obligation must have as object a thing
determined in respect to its type.” Where the thing is individualised, the contract is
valid subsequent to the meeting of the minds of parties. For some kinds of things the
determination shall validly be made by reference to weight or to a measure unit
without losing their legal effect.*’?

In general, parties must determine the quality and the quantity of the thing sold
at the negotiation stage. It is possible, however, at that stage that the quantity is
uncertain. If this is determinable, the contract is valid. If, alternatively, such
uncertainty hides completely the intention of the parties, the obligation is void for
lack of certainty of the object. To paraphrase Article 239 al. 1 UAGCL, if usages and
practices established between the parties are expected to determine the quantity of
the goods, then the sale is valid. Confirmation of this is the fact that “parties are

considered to have implicitly made applicable to the formation of the contract usages

470 Article 275 CCO is a simple application of Article 27 CCO for which only things subject to
commercial dealings may form objects of individual transactions.

471 See Goma 12 September 2007 RCA 1586 Katsuva Lubuno & Kambale Matumo v Kakule Byabu
(unreported decision) wherein, the sale was annulled by application of the maxim: Nemo plus iuris
as alium transferre potest, quam ipse haberet.

472 Article 276 CCO, second part.

473 See Article 266 CCO.
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that they knew or ought to have known and which are widely known in the trade
sector in question.”*7*

It is important to note that, pursuant to Article 234 al. 1 UAGCL, the subject
matter of commercial sales contracts is “goods”. The Act does not, however, define
the concept “goods”. As will be explained in Section 4.3.2.3 below, that concept is
not a technical legal word. Thus, with a view to covering all objects which form the
subject matter of commercial sales contracts, it is admitted that that notion must be
interpreted flexibly and widely.*’® In this sense, anything which may be exchanged
may qualify as goods.*’® Nonetheless, though it is not indispensable that goods be
corporeal, “they must be moveable at the time of delivery.”*"’

It is noteworthy that, despite the wide interpretation that the concept “goods”
may have, Article 236 UAGCL excludes from the field of application of the Act

8

some sales, such as those of stocks, shares,*’® investment securities, negotiable

instruments or money; and sales of ships, vessels, hovercraft or aircraft, and sales of
electricity.*’”® As far as ships, hovercraft, and aircraft are concerned, they were
certainly excluded from the scope of the Commercial Act because they are often

subject to registration formalities. In the DRC, for example, no ship can be used in

0 481

service®™ and no aircraft can fly in national air space*®! if it is not registered. Thus,

474 See Article 239 al. 2 UAGCL; for a case of the application of trade usages, see Tricom
Kin/Gombe 20 March 2007 RCE 13 Family Holding Foundation Society v Blattner & Cinat Sarl.
475 See Schwenzer/Hachem in Schlechtriem/Schwenzer Commentary 34; see also Mistelis in
Kroll/Mistelis/ Viscasillas UN Convention 32; Germany 17 September 1993 Oberlandesgericht
Koblenz, CLOUT case No. 281(Computer ship).

476 Compare this with Articles 1 and 2 CISG. For comments, see Section 4.3.2.3 below.

477 See Schwenzer/Hachem in Schlechtriem/Schwenzer Commentary 35; Ferrari OHADA 79 81.
478 For a case of sale of shares which would not be governed by the UAGCL, see Tricom
Kin/Gombe 20 March 2007 RCE 13 Family Holding Foundation Society v Blattner & Cinat Sarl.
479 See Article 236 (c)-(f) UAGCL; compare with Article 2(c)-(f) CISG.

480 Articles 3 and 16 of the “Code de la Navigation Fluviale et Lacustre” Ordinance Law No. 66-
96 of 14 March 1966 (MC 1966 902).

41 Article 8 of the Code of Civil Aviation Law No.10/014 of 31 December 2010 (JORDC Special
No.16 January 2011).
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by excluding particularly registered property, the legislator intended to characterise
it as intangible or immovable things rather than goods.**?

Briefly, it is obvious that the UAGCL is largely inspired by the CISG on the
matter relating to commercial sales contracts’ subject-matter and items excluded
from them as well. Subsequent to the exclusions above, likewise, it has become clear
that sales contracts governed by the UAGCL are sales of corporeal, movable,
tangible, and personal property between expert buyers and sellers.

Further to the property sold, another salient element for a sale to be valid is the

determination of the price.

2.4.4 Determination of the Price

In general, the price consists of the sum of money that the buyer hands to the seller
in exchange for the thing sold. As stated by Article 264 CCO, the contract is
enforceable between the parties the moment they have agreed, inter alia, upon the
price. It should be noted that, as it is for the item sold, the price also requires
particular characteristics for it to have legal effect. A propos of this, Article 272 CCO
specifies that the price must be determined and stated by the parties. Commentators
have complemented this by stating that the price must be certain t00.*%3

To require the price to be certain means that it must be real and serious.***
Because the double character of “realism and seriousness” is of the essence of sales
contracts, the Commercial Act legislator did not find it necessary to reintroduce this
obligation. In effect, it appears abnormal for parties to agree on a fictional or a
derisory price as sales are concluded for valuable consideration. Thus, given that the
price is the counter-obligation of the buyer, it must be in keeping with the object sold

as delivered by the seller.

482 Cf. Winship in Galston/Smit Sales 1-25, but Santos/Toe Commercial 345. Santos and Toe
comments were made before the UAGCL be amended. The original Article 203 UAGCL does not
expressly exclude these items from its ambit.

483 See Santos/Toe Commercial 382; Mweze Vente 22.

434 Ibid.
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Additionally, the price must be determined or at least determinable.*s> The
requirement for the determination of the price in commercial sales contracts results
from Article 241 al.2 in fine UAGCL, and the first sentence of Article 263 al. 1 of
the Commercial Act. Article 241 al. 2 declares that a proposal for concluding a
contract amounts to an offer on condition that, among others, it fixes the price or
makes provision for determining it. With regard to the first sentence of Article 263
al. 1, it obliges the buyer to pay the price agreed upon, viz. the price determined in
the contract. As can be observed, the provisions being invoked have, as a common
feature, the proscription of sales without price. Consequently, where parties fail to
reach agreement on the price, there is no sale. Likewise, an offer without price is
irrelevant. There are authorities that state that, when parties have agreed on the price,
the contract remains valid even though the price is paid in part.*3

The principle according to which the price must be determined aligns with the
civil law rule under Article 272 CCO which obliges the seller and buyer to determine
the price and state it. In principle, the price is fixed upon perceptions of economic
self-interest. The Appeal Court of Lubumbashi has ruled on the subject, however,
that, “In commercial transactions for the price to be determined, it is sufficient that
parties expressed the intention to make reference to a market price.”*®” Such is also
the meaning of Article 263 al. 2 UAGCL whereby, if the price is to be determined,
parties may “make reference to the price generally charged at the time of the
conclusion of the contract for such goods sold under comparable circumstances in

the same sector of activity.”*8 The rule under the Appeal Court of Lubumbashi case

485 See Com Tournai 9 December 1947 Pas 1949 111 31; Belg Col 1950 79.

486 See First Inst RU 22 February 1946 RJCB 149.

487 Translated from, “En matiere de vente commerciale, pour que le prix de la vente soit determiné,
il suffit que les parties aient exprimé I’intention de se référer aux cours pratiqués sur le marché.”
See L’shi 13 December 1966 RJC No. 1 54. Thus, a buyer who receives without protestation
invoices submitted to him recognises himself to be the debtor. See L’shi 1 December 1970 RJ/C
1971 No. 1 33,

488 Compare this with Article 55 CISG.
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and Article 263 al. 2 UAGCL proves the acceptance of the so-called open price terms
under modern Congolese law.**’

Before concluding this section, it is important to note that the Commercial
Court of Tournai has ruled that “the price must be determined or at least be
determinable by a process agreed upon but which does not leave its fixing to the
power of only one of the contracting parties.”**® Notwithstanding this principle, the
first part of Article 273 CCO allows the price to be determined by a third party

provided that the person appointed is able to fix it; otherwise there is no sale.”*!

2.4.5 Conclusion on the Basics of Commercial Sales Contracts

Commercial sales contracts are important for any economic sector. Their
performance depends, however, on some restrictions linked to the aptitude of parties
admitted in the area, the characteristics of the contract subject matter, and the way
the price might be fixed. With regard to the parties, they must be professional dealers,
viz. people whose regular occupation consists of running a commercial business. As
regards the thing sold, it must exist, be subject to exchange transactions, and be
determined or at least determinable. That thing has to be regarded as goods and not
fall into the list of items legally excluded from commercial transactions. Regarding

the price, it must be certain, real, and serious, and be fixed, or at least be determinable.

489 It should be noted immediately that open-price terms are familiar to Common law legal system
countries. In that legal family, where a contract is silent with respect to the price, an agreement to
pay a reasonable price will be implied. See s 9 of the 1893 English Sale of Goods Act, and §2-305
UCC; see also comments by Ziegel/Samson http://www.cisg.law.pace.edu/cisg/wais/db/articles/
english2.html; Murray 1988 (8) JL & Com 11. For further comments, see Section 5.2.3.2 below.
4% See Com Tournai 9 December 1947 Pas 1949 111 31; Belg Col 1950 79.
41 Article 273 CCO, second part. The Belgian Cour de Cassation ruled in this regard that,
An agreement whereby a party declares to sell and the other to buy a thing at a price being fixed
by experts, but that does not contain fundamental elements for the determination of the price or
the elements by relation with which the price may be fixed, does not amount to a perfect sale
and does not entail, consequently, transfer of property of the thing to the purchaser.
Cass B 5 June 1953 Pas 769; quoted by Katuala Code 167; see also Cass F 1% Civ 24 November
1965 JCP 1966 11 14602 whereby, “when it is agreed that the price will be evaluated by experts
designated by the parties, as long as the price is not determined there is no sale.”
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2.5 Conclusion on Chapter Two

Congolese legal history is linked to the Belgian civil law which, in turn, originates
from the French civil code. This influence has had as a consequence that the DRC
belongs to the civil law legal family with a similarity of provisions between the CCO
and Book III of the Belgian and French civil codes. For a long time, the Congolese
law of obligations rules were governed by the 1888 CCO which provides, in addition
to general principles, a number of particular rules regulating some classical contracts
of which the contract of sale is one. The code as inherited from the colonial power
continued to govern commercial contracts for about half a century after
independence. Owing to a lack of modernisation, Congolese civil law rules were
becoming out-dated and were no longer suitable for modern international trade
requirements, and, consequently, required improvement. This occurred with the
ratification of the OHADA Treaty which came into effect in the DRC in September
2012. Subsequently, the UAGCL has become the main source of law for commercial
sales contracts including international sale of goods, in addition to non-conflicting
CCO provisions.

A consideration of both the OHADA Commercial Act and CCO provisions
reveals that the modern Congolese law of contract, in general, and its sales law, in
particular, is governed by a number of basic principles that represent fundamental
policies on the basis of which legislation is formulated. These principles include
freedom of contract, autonomy of the will, the binding force of contractual
obligations, consensualism, and good faith. Freedom of contract means that parties
are at liberty to enter into a contract and to define their obligations; they are free to
choose the law applicable to their contract as well. Most of the time, the principle of
freedom goes together with the autonomy of the will. This allows parties to conclude
any contract they wish and regulate its effects freely, provide that they comply with
the needs of public policy, morality, and public interest. With regard to the

consensual agreement rule, it entails that contracts are concluded by mutual consent.
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Such a subjective approach has been completed by the reliance theory by which a
contract may result from the conduct displayed by one party. In any event, though
parties are not obliged to enter into contract, any regular contract concluded by them
constitutes the law for their rights and the obligations that they are obliged to perform
in good faith.

In conclusion, Article 7 al. 1 CCO and Article 237 al. 1 UAGCL specify that
all contracts are subject to common general rules provided by the civil code, in
addition to commercial law supplementary provisions, whether they have or do not
have a special designation. This means that the common principles analysed above
apply also to international sale of goods contracts. Considered in this sense, chapter
two has set the background scene for the more specific comparative discussions in

chapters five and six.
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Chapter Three

THE HISTORICAL DEVELOPMENT OF SOUTH AFRICAN LAW
AND THE ESSENTIAL PRINCIPLES OF THE SOUTH AFRICAN
LAW OF CONTRACT

3.1 Introduction

The historical development of South African law is largely linked to the coming of
the early Dutch settlers to the Cape and, to a certain extent, to the influence of English
common law. This history has been exhaustively written by eminent scholars.! This
chapter, therefore, does not aim to rewrite a comprehensive discussion of the
historical development of South African law. Its goal rather is to give a succinct and
rough idea of that evolution, before summarising the fundamental principles of South
African contract law and the essential elements of its sales contracts. It is necessary
to say immediately that the basic principles of the law of contract in South Africa
include, inter alia, the need for an agreement, the freedom of contract, the
requirement of good faith in contracts, and their consistency with public policy.
Concerning the foundations of sales contracts, they consist of agreement on the thing

sold and the payment of the price.

I See among others, Wessels History; Hahlo/Kahn Legal System 329-596; Hahlo/Kahn Union;
Edwards History;, Edwards Outline 268-375; Fagan Historical Context 33-64; Van der Merwe et al
South Africa Report 95.
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3.2 The Historical Development of South African Law

3.2.1 Introduction

This section deals successively with the reception of Roman-Dutch law into South
Africa, the reasons for its preservation in spite of English colonisation, and the
impact that colonisation has had on modern South African law. It also discusses the
South African law legal family membership as a mixed jurisdiction, and the means
by which South African law has acquired its independence under the direction of the

Constitutional Court.

3.2.2 Reception of Roman-Dutch Law into South Africa

To start with, South African law “rested on Germanic custom, substantially modified
and supplemented by the compilations of Justinian.”? This law was largely connected
with the arrival of Dutch colonisers in the Cape. According to South African law
historians, three ships of the East India Company, named the Vereenigde
Geoctryeerde Oost-Indische Companie (VOC), arrived in Table Bay on 6 April 1652
to establish a refreshment station for ships on their way to the Indies.® Shortly after
this, Jan van Riebeeck, the first commandant of the Cape settlement, arrived and with
him the Dutch India Company took possession of the Cape of Good Hope on behalf
of the United Netherlands.* When he arrived at the Cape, Jan van Riebeeck certainly

did not find virgin territory.’ There were indigenous inhabitants in the Cape whose

2 Schreiner Contribution 5; see also Joubert Contract 2; and Hahlo/Kahn Legal System 329-565.

3 Zimmerman Roman Law 41 46; Fagan Historical Context 33 35; Hahlo/Kahn Union 10; Edwards
History 65; Edwards Outline 268 337; Van der Merwe/Du Plessis Introduction 9; Kleyn/Viljoen
Guide 32; Van der Merwe et al South Africa Report 95.

4 See Kahn Doctrine 224; Fagan Historical Context 33 35; Hahlo/Kahn Union 2.

> Fagan Historical Context 33 35, but Zimmerman 1985 (1) 1 Lesotho LJ 97 98 for whom, Dutch
settlers occupied the Cape and established their communities as if the Cape was entirely
uninhabited.
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law was, unfortunately, never recognised as the law generally applicable in that area.®
So, Jan van Riebeeck and his Dutch companions “introduced the general principles
and rules of law prevailing at that date in the Netherlands, whether in the shape of
custom, legislation, treatises on law, or judicial decisions,”” and transplanted them
into the Cape.® The legal system brought by them was soon known as the “Roomsch-
Hollandsche Recht”,’ translated in English as the “Roman-Dutch law”.!°

Initially, Roman-Dutch law was the product of the fusion of the law of Holland
and Roman law.!" As far as Roman law is concerned, it had begun to influence Dutch
law in the thirteenth century. Its influence increased in the fifteenth and the sixteenth
centuries. It is fair to say that during the seventeenth and eighteenth centuries Roman-
Dutch law acquired a semblance of autonomy. This occurred via “the writings of
practising lawyers and teachers of law and the decisions of the courts in Holland and

its associated provinces of the United Netherlands.”'? In spite of such apparent

¢ See Kahn 1985 (1) 1 Lesotho LJ 69; Edwards Outline 268 338 in Fnl11.

7 Hutchison Principles 27; see also Roos/Reitz Principles 2.

8 Zimmerman Roman Law 41 46; Zimmerman 1985 (1) 1 Lesotho LJ 97 98; Van Warmelo Vicissitudes
7; Van der Merwe/Du Plessis Introduction 9; Van der Merwe et al South Africa Report 95.

9 Schreiner Contribution 5; Kahn Doctrine 224-225; Kahn 1985 (1) 1 Lesotho LJ 69 74;
Zimmerman Roman Law 41 46; Zimmerman 1985 (1) 1 Lesotho LJ 97 98. The expression
Roomsch-Hollandsche Recht was inherited from Somon van Leeuwen in 1664. See Joubert
Contract 2; Zimmerman Roman Law 41 46.

10 Schreiner Contribution 5; see also Du Bois Principles 67; Hutchison Principles 1; Lotz Sale 361;
Eiselen http://cisgw3.law.pace.edu/cisg/biblio/eiselen2.html (last accessed 3-7-2012); Oosthuizen
Rights 4; Kleyn/ Viljoen Guide 19. According to Kahn, the expression “Roman-Dutch law” “is
not an accurate translation of the phrase “Roomsch-Hollandsche Recht”. The latter expression
should be correctly translated as the “Roman-Hollands law” because there was no law of the
Netherlands as a whole at that time. The author specifies that Roman-Dutch law refers rather to
“the law of Holland that was taken over.” Kahn justifies his position by the fact that the Netherlands
was a confederation of seven independent provinces. See Kahn Doctrine 224 225; Kahn 1985 (1)
1 Lesotho LJ 69 74; see also Wessels History 356-357; Hahlo/Kahn Union 10; Visser Daedalus 6;
Zimmerman 1985 (1) 1 Lesotho LJ 97 98. It is necessary to say that under Southern African
influence, Roman-Dutch law is also the legal system applicable in the countries that surround
South Africa, namely Botswana, Lesotho, Namibia, Swaziland, and Zimbabwe. Angola and
Mozambique follow the civil law legal system, whereas Malawi and Zambia belong to the common
law legal family. See Saurombe 2009 (21) SA Merc LJ 695 698; Hawthorne 2006 (12) 2 Fundamina
71; Eiselen 1999 (116) SALJ 323 324; Zimmerman Roman law 41 44-45; Edwards Outline 268
360; Hahlo/Kahn Legal System 578; Kleyn/Viljoen Guide 32.

' Kahn Doctrine 224 225; Hahlo/Kahn Legal System 483; Van Warmelo Vicissitudes 7.

12 Ibid.
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independence, Roman-Dutch law was, from the outset, civil in nature because of the
effect of Roman law on Dutch law.!?

It should be noted that during the seventeenth century, the Kingdom of the
United Netherlands was very prosperous.!* The Kingdom was amongst the most
economically important world powers and had some of the greater scientists and
philosophers of that time, particularly Grotius, Voet, Vinnius, Ulrich Huber, Van

Groenewegen, and Van Leeuwen.!

Owing to that proficiency, the United
Netherlands became involved in the adventure of exploration. When Dutch settlers
came to the Cape, they carried with them “their own native legal system.”!® From
their arrival, the rules of law in force in Holland were recognised in the Cape as well,
so that Roman-Dutch law was at times accepted to be “the common law of the

Republic of South Africa.”!” Wessels has written on the subject that,

The common law of the province of Holland was accepted as the common law of
the settlement of the Cape of Good Hope. All ordinances, therefore, of the States-
General and of the States of Holland which were not of purely local application were
recognised as law at the Cape of Good Hope. Of the ordinances passed either by the
States-General or by the States of Holland, those which were enacted for the Dutch
Republic and its dependencies or for the province of Holland undoubtedly applied
to the Cape as well.'8

The Netherlands was a confederacy of seven Provinces, each with its own laws.
Thus, in order to introduce a measure of certainty in the colonies, it was important to

designate, among those provinces, one whose law would govern the Cape. Given that

Holland was the most influential member province of the VOC; its legal system was

13 Roos/Reitz Principles 2; Kahn Doctrine 224 225; Schreiner Contribution 5; Kahn 1985 (1) 1
Lesotho LJ 69 72; Joubert Contract 1; Hahlo/Kahn Union 42; Van der Merwe/Du Plessis
Introduction 234; Wessels Contract xviii.

14 Zimmerman Roman law 41 45; Wessels History 249; Hahlo/Kahn Union 2; Edwards History 65;
Edwards Outline 268 337; Kleyn/Viljoen Guide 32.

15 Zimmerman Roman law 41 45; Wessels History 249-350.

16 For a better understanding of the reception of Roman-Dutch law in South Africa, see Kahn 1985
(1) 1 Lesotho LJ 69-95; Zimmerman 1985 (1) 1 Lesotho LJ 97-120; Fagan Historical Context 33-
64; Zimmerman Roman Law 41 46; Edwards Outline 268 338.

17 See Hahlo/Kahn Legal System 578; Wessels History 356; and Du Bois Principles 67. The phrase
“common law” as used in this study refers to “a non-codified legal system” based on customary
and judicial precedents.

18 Wessels History 356-357.

www.manaraa.com



120

preferred.!® With regard to the law of contract, Roman-Dutch law brought to South
Africa was, however, essentially Roman.?® As Joubert has stated, Roman contract
law received in Holland and carried to South Africa through the Roman-Dutch law
label was the law set out in the Justinian “Corpus Iuris Civilis as accepted, explained,

21 in different countries

and modified by Glossators, Commentators and other writers
such as Germany, and Holland.

During the nineteenth century, the Netherlands was forced to adopt the French
Code Napoleon.?? In 1838, the country adopted its own civil code linked to the
French civil code model.?® Concerning the Cape, it was occupied by the British
during the course of Napoleonic wars in Europe. Roman-Dutch law, therefore,
escaped from the codification movement of Western European countries.”* As a

result of this, the un-codified Roman-Dutch law survived and remains the foundation

of South African common law.?

19 This statement is formulated in Spies v Lombard 1950 (3) 469 (A) 481sq as follows:
If one considers the Constitution of the Netherlands at the time of the settlement of the Cape
and during all relevant times thereafter, it must be obvious that enactments of the Estates of the
province of Holland could have had no application proprio vigore to other provinces of the
Netherlands or to the Dutch possession beyond the seas. It was always the conscious policy of
the East India Company to avoid all suggestion that any particular province of the Netherlands
or its laws enjoyed a kind of hegemony in the overseas possessions (...).

Excerpt reported in Fagan Historical Context 33 39; and Hahlo/Kahn Union 14. Van den Heever J A

specified this in Tjollo Ateljees (Eins) Bpk v Small 1949 (1) SA 865-866 by stating that, since South

Africa observes the law of Holland, the country “must exclude the Romanists of other countries as

well as the pragmatists from neighbouring regions.”

20 See Joubert Contract 2; Christie/Bradfield Contract 2-3; Hahlo/Kahn Union 444.

21 Joubert Contract 2; on the general development of Roman-Dutch law, see Wessels History 13ff.

As has been said by Hahlo and Kahn (Legal System 581), “Roman-Dutch law is one of the few

surviving legal systems (...) of which Roman law forms a living part (...).

22 See Hondius Code Civil 157; Wijffels Contrats 32; Lesaffer History 53; Van Caenegem

Introduction 152; see also Zimmerman Roman Law 41 46; Kahn Doctrine 224 228; Hahlo/Kahn

Union 18; and comments in Section 2.2.4 above.

2 Ibid.

24 According to the views of a number of commentators, the continuity of the ius commune in

Southern Africa has not been disturbed by codification interference. See Zimmerman 1985 (1) 1

Lesotho LJ 97; Visser Daedalus 6; Van Warmelo Vicissitudes 8. The Roman-Dutch law

codification was sometimes advocated by Wessels to save the legal system from the influence of

English law. His recommendation was unsuccessful and today it seems that no one pleads for such

an exercise. See Zimmerman 1985 (1) 1 Lesotho LJ 97 Fn2; Kahn 1985 (1) 1 Lesotho LJ 69 81.

25 Fagan Historical Context 33 41; Du Bois Principles 67; Hutchison Principles 1; Schreiner

Contribution 6; Wessels History 356-357; Visser Daedalus 2 and 6; Van Warmelo Vicissitudes 8;

Edwards History 89. Kahn (Doctrine 224 231) believes that, up to the present time, there is still a
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It is evident that any legal system is subject to change in conformity with the
traditions and the needs of the community that it regulates.?® That is to say that,
modern South African law is obviously different from that which was introduced into
the Cape in the seventeenth century. As is stated by case law, the “(...) country has
reached a stage in its national development (...) (that) its existing law can better be
described as South African than Roman-Dutch.”?” That law has, however, been
considerably influenced by English common law.?8

Succinctly, current South African law can be defined as a mixture of English
common law and a “pre-codal civil law” found in Holland before the adoption of
Napoleonic style codes in the earlier part of the nineteenth century.?® One might be
surprised by the preservation of Roman-Dutch law in South Africa despite the British

settlement. The reasons for such survival do not lack legal justification.

3.2.3 The Conserving of Roman-Dutch Law in South Africa

The preservation of Roman-Dutch law in South Africa may be explained by events
which occurred in the country at multiple steps. Firstly, the Articles of the Capitulation
of 1795, giving effect to what is considered to be the first South African British
Occupation, which ended in 1803, allowed the settlers to “retain all the privileges

which they now enjoy.”* Three weeks after the occupation, General Craig instructed

general resistance to the codification of the entire South African law in the strict sense of being
self-contained, not allowing for reference to earlier law.

26 See Van Warmelo Vicissitudes 7; Edwards History 89.

27 See Ex parte De Winnaar 1959 (1) SA 837 (N) 839; R v Goseb 1956 (2) SA 696 (SWA) 698;
see also Du Bois Principles 67.

28 See Schreiner Contribution 6; Edwards History 80&89; Wessels History 386ff; Van Warmelo
Vicissitudes 8; Visser Daedalus 3; Kleyn/Viljoen Guide 32-33.

29 See Ng’ong’ola 1992 (4) RADIC 835 836; Lotz Sale 361 362; Kahn 1985 (1) 1 Lesotho LJ 69;
Zimmerman 1985 (1) 1 Lesotho LJ 97; Sanders 1981 (14) CILSA 328; Hahlo/Kahn Union 42. In
the words of Kahn (Doctrine 224), South African law is a “cross-bred jurisdiction composed of
civil and common law”, with the predominance of the civil law. But, Visser believes that the role
fulfilled by both English law and Roman-Dutch law, in respect of South African law, is identical.
See Visser Daedalus 2; see also Van der Merwe/Du Plessis Introduction 1&9.

30 See Kahn 1985 (1) 1 Lesotho LJ 69 70; Edwards History 75; Van der Merwe/Du Plessis
Introduction 10.

www.manaraa.com



122

the former Court of Justice, to “administer justice (...) in the same manner as has been
customary until now (...), and in accordance with existing laws, (including Roman-

31 in both civil and criminal matters.

Dutch law), statutes and ordinances,

Secondly, though the Cape was retroceded to the Batavian Republic from 1803
to 1806, the ordinances of the Government of Batavia appear to have retained
Roman-Dutch law as well.>> By the time the British took over the Cape, however,
“the law showed few marks of its prolonged sojourn in South Africa. Such changes
as there were (not many or very important ones) had been made in the Netherlands,
not in South Africa or Batavia.”*® Thirdly, when the second British permanent
occupation took place in 1806, the Articles of Capitulation of 10 and 18 January 1806
once again allowed Roman-Dutch law to continue to have application.** This
inference has been deduced from Article 8 of the 1806 Articles of Capitulation which
authorised citizens to continue to enjoy their existing rights and privileges. There is
unanimity that the preservation of Roman-Dutch law during the first and the second
British occupations was the consequence of British constitutional practice laid down

> and Campbell v Hall cases.*® In the Campbell v Hall case, for

in the Calvin,?
instance, Lord Mansfield ruled that, “in lands acquired by conquest or cession from
a civilized power the existing law remains operative unless and until altered by the

new sovereign.”’ Insofar as South Africa is concerned, the King, and later the

31 bid; see also Van der Merwe et al South Africa Report 95 104.

32 In his book relating to Roman-Dutch law history, Wessels (History 358-359) doubts whether or
not the Code of Batavian law was applicable in the Cape. If not, it is then implied that the law
applicable at that period was Roman-Dutch law.

33 Fagan Historical Context 33 40.

3 See Hahlo/Kahn Union 17 Fn32 for a controversial point of view.

35 See Calvin (1608) 7 Coke’s Reports 1 (ER 377 398); reported in Fagan Historical Context 33
56; Van Warmelo Vicissitudes 8. It was ruled in this case that, “for if a King come to a Christian
Kingdom by conquest, seeing that he hath vitae et necis protestatem, he may at his pleasure alter
and change the laws of that Kingdom: but until he doth make an alteration of those laws the ancient
laws of that kingdom remain.”

36 See Campbell v Hall (1774) 1 Cowper 204; 98 ER 1045 1047; reported in Zimmerman Roman
Law 41 46; Kahn 1985 (1) 1 Lesotho LJ 69 70; Fagan Historical Context 33 55; Van Warmelo
Vicissitudes 8; Van der Merwe/Du Plessis Introduction 10-11; Van der Merwe et al South Africa
Report 95 109; Hahlo/Kahn Legal System 575; and Hawthorne 2006 (12) 2 Fundamina 71 72.

37 Compell v Hall (1774) 1 Cowper 204; 98 ER 1045 1047. Such is also the modern public
international law approach in respect of conquered territories. As Bouvier (Dictionary 213) has
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Queen, did not alter the legal system in force in that region which was dominantly
Roman-Dutch law. Thus, Roman-Dutch law again remained operational.

When Great Britain occupied the Cape following the general peace settlement
concluded by the Convention of London of 13 August 1814, likewise, the existing
Roman-Dutch law legal system stayed, once more, having application. The same
situation prevailed following the First and the Second Charters of Justice in 1827 and
1832.38 Furthermore, the 1857 Commission of Enquiry recognised the prevalence of
Roman-Dutch law in its report, dated 10 November 1858.% The Commission
reported, “(...) the Roman-Dutch law which consists of the Civil or Roman laws as
modified by the law passed by the legislature of Holland, and by the customs of that
country, forms the great bulk of the law of the colony.”*® From the Cape, Roman-
Dutch law was subsequently approved in the Transvaal, Orange Free State, and
Natal.*!

As Zimmermann summarises,

Within the next few decades the territorial sphere of influence of Roman-Dutch law
grew considerably, for it was adopted in the three independent Republics, Natal,
Orange Free State and Transvaal, created by the ‘Boers’ who emigrated from the
Cape Colony; and as in the Cape, it remained in force even when these Republics
became British territories. It is therefore not surprising that after the South Africa
Act of 1909 had brought about the unification of the four colonies in 1910, Roman-
Dutch law was generally taken to have become the common law of the new Union

said, “It is a general rule (of Public law) that where conquered countries, have laws of their own,
these laws remain in force after the conquest, until they are abrogated (...),” or changed by the new
sovereign.

3 A propos of this, s 31 of the 1832 Second Charter of Justice allowed the Supreme Court of the
Cape to administer justice in accordance with “the laws now in force within our said colony, and
all such other laws as shall at any time hereafter be made (...).” See Hahlo/Kahn Union 17; Kahn
1985 (1) 1 Lesotho LJ 69 70.

3 See Report of the Commission of Enquiry upon the state of the law in the Cape, published in the
Preface to Statute Law of the Cape of Good Hope (1862) vi; known as the Colebrook-Bigge
Commission.

40 Excerpt quoted in Kahn 1985 (1) 1 Lesotho LJ 69 72; Hahlo/Kahn Union 17.

41 See Hahlo/Kahn Legal System 576; Van der Merwe et al South Africa Report 95 99-102.
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of South Africa.*> This position was perpetuated under the Constitutions of the

Republic of South Africa of 1961 and 1983.%
The new South African Constitution Act No. 108 of 1996 did not derogate from that
principle. Its Schedule 6, s 2, relating to the continuation of existing law, maintained
all the laws that were in force at the time the Constitution took effect.** Pursuant to
this provision, previous laws, which included Roman-Dutch law, had to remain in
force until they were amended or repealed, or unless they were judged by the
Constitutional Court to be in conflict with the Constitution.*

It is clear then that Roman-Dutch law survived the British occupation. This

does not mean, however, that colonisation was without impact on South African law.

3.2.4 The Effect of the English Settlement on South African Law

In 1821 the Deputy Colonial Secretary, Henry Ellis, compiled a circumstantial report
on the means by which justice was administered in the Cape. Subsequent to this
report, the need for a progressive “Anglicisation” of local law appeared to be ever
more insistent. Accordingly, two Commissioners, namely Bigge and Colebrook,
were given the task of thinking through the necessity “of a gradual assimilation of
the forms and principles of English jurisprudence to the Roman-Dutch” law.*® In
their report, dated 6 September 1826, Bigge and Colebrook suggested that “South

African legal procedure be based on that of England; that future enactments be

42 See s 135 of the South Africa Act (9 Edw. 7, ¢.9) in which, “Subject to the provisions of this Act,
all laws in force in the several colonies at the establishment of the Union shall continue in force in
the respective provinces until repealed or amended (...).”
43 Zimmerman Roman Law 41 47; on the Roman-Dutch law progressive insertion in provinces
other than the Cape, see Kahn 1985 (1) 1 Lesotho LJ 69 71; Edwards History 84-87.
44 See Constitution of the Republic of South Africa Act No. 108 of 1996, Sch. 6 amended by s 3 of
Act No. 35 of 1997; by s 5 of Act No. 65 of 1998; and by s 20 of Act No. 34 of 2001. The first
paragraph of the above provision specifies:
2. (1) All law that was in force when the new Constitution took effect, continues in force, subject to-
a) any amendment or repeal; and
b) consistency with the new Constitution.
4 See Sch. 6, 52 (1) (a) and (b) of the Constitution Act No. 108 of 1996.
46 Kahn 1985 (1) 1 Lesotho LJ 69 72-74; see also Edwards History 79; Edwards Outline 268 352;
Palmer Mixed Jurisdictions 32.
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framed in the spirit of English jurisprudence; and that gradually the English common
law be adopted”,*” except for the Dutch law of property.*® With regard to commercial
matters, the Colebrook-Bigge Commission realised that Roman-Dutch law was

singularly deficient,*

so that it necessitated a thoughtful improvement.

On receipt of the Bigge report, Goderich, then Secretary of State for the
colonies, sought how to avoid legal litigation in South Africa. In his guiding
principle, dated 5 August 1827, to Major-General Bourke, acting Governor,
Goderich warned British government against making any premature legal change.

He said,

His Majesty’s Government have however found themselves constrained to dissent
from the immediate adoption of a measure of so much importance and difficulty. I
am fully prepared to admit the propriety and importance of gradually assimilating
the Law of the Colony to the Law of England. But, still, it is obvious that the Roman-
Dutch Law adequately provides for all the ordinaries exigencies of life in every form
of Society. (...) An entire change in all the Rules of Law respecting Property,
Contracts, Wills and descents, must unavoidably induce extreme confusion and
distress; nor (...) is it very evident what compensatory advantage would be
obtained.*

Despite this precaution, English law started to gain access into South African law
progressively. Its influence was either straightforward, through legislation, or
incidental, through judicial decisions and legal practices. A number of commentators
have compared the method by which English law influenced South African law to

the way Roman law entered European law.>! To illustrate this with Hahlo and Kahn’s
statement,
The process by which English doctrines and principles infiltrated into the law of the

Cape resembles in many respects the reception of Roman law on the Continent
during the fifteen and sixteenth centuries. Some English institutions marched into

47 Tbid; see also Kahn Doctrine 224 226; Hahlo/Kahn Union 18; Christie/Bradfield Contract 8.

48 Kahn 1985 (1) 1 Lesotho LJ 69 74. It was suggested that the law of property remained intact
because that law was known “so simple and efficient.” See, in addition to Khan, Van der Merwe et
al South Africa Report 95 105 in fine.

49 As will be mentioned later, mercantile law is one of the fields where the direct influence of
English Statutes was most obvious.

30 Report extract quoted by Kahn 1985 (1) 1 Lesotho LJ 69 72; and Palmer Mixed Jurisdictions 32.
>l These commentators include Kahn 1985 (1) 1 Lesotho LJ 69 76; Hahlo/Kahn Legal System 576;
Hahlo/Kahn Union 18; Zimmerman Roman law 41 48.
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our law openly along the highway of legislative enactment, to the sound of the brass
bands of royal commissions and public discussion. Others slipped into it quietly and
unobtrusively alongside-roads and by-paths.>
In general, English law had greatest influence where private Roman-Dutch law was
least developed, unclear, or old-fashioned.”® Its favourite domains included criminal
law and criminal procedural law, constitutional law, and the law of evidence.>*
Another group of fields of English law with important influence, under the private law
environment, included the law of domicile and aspects of choice of law in the conflict
of laws, the law of the formation of contract, and the law of remedies for breach of
contract.”” Insofar as the formation of contract is concerned, numerous scholars admit
that the contemporary South African law model of contracting by way of “offer and
acceptance” is an approach that owes much to the English common law.>°
Additionally, other branches where the influence of English law was very
noticeable included company law, merchant shipping, insurance, and negotiable
instruments, and, in short, mercantile law.’’ In effect, by contrast to South African
law, English law had already been influenced by the continental jus mercatorum.
Thus, in matters regarding mercantile law, English statutes were merely adopted
“with only such minor changes to suit local conditions or to fit into existing South

African law.”® In practice, when applying those acts, the courts were of a mind to

32 Hahlo/Kahn Union 18; confirmed by Kahn 1985 (1) 1 Lesotho LJ 69 76; and Zimmerman Roman
Law 41 48.

33 Kahn Doctrine 224 229; Hahlo/Kahn Union 21.

>4 For an illustration, the Cape Constitution was framed in Britain. With regard to the law of evidence,
there were provisions that, in the case of silence of the existing law, English law was to be applied.
See Schreiner Contribution 10; Van Warmelo Vicissitudes 9; Kleyn/Viljoen Guide 33; Palmer Mixed
Jurisdictions 79; Van der Merwe South Africa Report 95 108. For a series of statutes similar to
English law enacted in different South African legal fields, see Hahlo/Kahn Union 18-19.

35 See authorities quoted by Kahn Doctrine 224 229-230; Schreiner Contribution 10; but Wessels
Contract xviii for whom South African contract law is nearer civil law countries than the English
law of contract.

36 Schreiner Contribution 41; Christie/Bradfield Contract 31.

37 See Hahlo/Kahn Legal System 576; Edwards History 81; Hahlo/Kahn Union 19. Hahlo and Kahn
describe mercantile law as the field where English influence was strongest because in that field,
“Whole statutes were taken over, by reference or by re-promulgation as Cape statutes, from the law
of England.”

38 See Schreiner Contribution 10; Van Warmelo Vicissitudes 11-12; Edwards History 81; Palmer
Mixed Jurisdictions 82. Amongst South African statutes based on their equivalent English law
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rely on English authorities as a matter of course. As ruled in Mutual and Federal
Insurance Co Ltd v Municipality of Oudtshoorn, for instance, “the reference to
English decisions [was] usually justified on the basis of the similar wording of the
acts, but just as often the English cases [were] quoted as if they were South African
decisions.”

In contrast to the first group of legal fields above, English law did not have a
noticeable influence in branches where Roman-Dutch law was clearly developed,
such as the law of property, the law of succession, family law, and, above all, with
regard to specific contracts like sales and lease.® Several of these legal fields had
already been elaborated on by civil law principles borrowed from Roman law.

When it comes to the role of judicial decisions, the greatest contribution of
English law is encountered in the adherence, by South Africa, to “the principle of
precedent” known also as the doctrine of stare decisis.®' The stare decisis principle
implies that regular previous judicial decisions are binding on the court which

actually pronounced them, and also on lower courts which are subordinate to the one

regulations, mention should be made of the 1855 Merchant Shipping Act; the 1861 Cape
Companies Limited Liability Act; and the 1893 Bills of Exchange Act. See all these acts as quoted
by Kahn 1985 (1) 1 Lesotho LJ 69 76-77; Hahlo/Kahn Union 19-20; Van der Merwe South Africa
Report 95 149-160. Nowadays, recent South African Acts dealing with commercial matters have
been influenced by international instruments. That is the case for the Electronic Communications
and Transactions Act 25 of 2002 (ECT Act), influenced by the 1996 UNCITRAL Model Law on
Electronic Commerce (EC Model Law). Cf. Eiselen 2007 (10) 2 PER/PELJ 48; Coetzee 2006 (18)
SA Merc LJ 245 258; Van der Merwe et al Contract 62. That is also the case for the Consumer
Protection Act No. 68 of 2008 (CPA), influenced to a certain degree by the CISG. For an overview,
see Van Eeden Guide 1ff.

3 See Mutual and Federal Insurance Co Ltd v Municipality of Oudtshoorn 1985 (1) SA 419 (A).
60 See Kahn Doctrine 224 230; Visser Daedalus 3; Van Warmelo Vicissitudes 12. This does not
mean that these fields escaped the influence of English law at all. As a whole, the latter legal system
influenced almost all the departments of South African law, of course, to different degrees. See
Wessels History 236.

61 See Schreiner Contribution 11; Zimmerman Roman Law 41 48 & 52; Edwards Outline 268 355;
Ng’ong’ola 1992 (4) RADIC 835 836; Hahlo/Kahn Union 20 & 29; Edwards History 82; Van
Warmelo Vicissitudes 10; Van der Merwe/Du Plessis Introduction 11; Kleyn/Viljoen Guide 33;
see also authorities quoted by Du Bois Principles 76 in Fn63. The stare decisis rule is generally
defined as “the English doctrine of a rule established by the binding authority of a single case.” See
Butte in Dainow Decisions 311.
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which handed down the relevant judgements.®? To give an example of this, pursuant
to s 166 of the Constitution, the South African judicial system comprises the
Constitutional Court (CC), the Supreme Court of Appeal (SCA), High Courts,
Magistrates’ Courts, and other courts. Within this structure, the CC is the highest
court in all matters, whether constitutional or not.%?

In the application of the doctrine of the precedent, the CC is bound by its own
decisions. The highest court must at all times follow its own previous decisions on
the same point of law, unless it is convinced that any such decision was wrong.** In
the same way, the decisions of the CC bind the SCA and other lower courts in the

classification which must follow their ruling.% The reason for such an approach is

62 See Hutchison Principles 31; Schreiner Contribution 11-12; Hahlo/Kahn Union 30; Du Bois
Principles 76; and Van der Merwe et al South Africa Report 95 136.
63 See Van der Merwe et al South Africa Report 95 120 & 173; see also s 167(3) (a) Constitution;
and Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd (CCT 105/10 [2011] ZACC
30 (17 November 2011) 2012 (1) SA 256 (CC). In the Everfresh Market Virginia case, for instance,
the CC ruled on the enforceability of a contract of lease, though it is purely a civil matter. When
the CC came into existence in the 1994s, it was the highest court for all constitutional issues,
whereas the SCA (then Appellate Division —AD) enjoyed the same privilege for civil, commercial,
penal, and all other matters (Cf. Second sentence of s 168(3) of the Constitution). As Van der
Merwe and others have said,
From 1994 to 1997 (when the interim Constitution, Act 200 of 1993, was in effect), the
Appellate Division was precluded from hearing any constitutional matter. Any appeal from a
provincial division of the Supreme Court, (now called the High Court) on a constitutional
question had to bypass the Appellate Division and go directly to the Constitutional Court. Since
1997 and the coming into effect of the “Final Constitution” (Act 108 of 1996) (...), the Supreme
Court of Appeal (...) has been brought back into the constitutional loop, but its decisions on
constitutional matters, unlike its decisions in all other cases, can still be appealed to the
Constitutional Court.
See Van der Merwe et al South Africa Report 95 120. For one illustrative case, see Napier v
Barkhuizen 2006 (4) SA 1 (SCA) which was appealed before the CC in Barkhuizen v Napier 2007
5 SA 323 (CC).
% In Habib Motan v Transvaal Government 1904 T.S. 404 413, Innes CJ said, with regard to the
former AD, that, “It is a lesser evil for a court to override its own legal opinion, clearly shown to
be wrong, than indefinitely to perpetuate its error.” For further authorities in respect of the same
Court, see Hutchison Principles 31-32 in Fn39 to 43; Hahlo/Kahn Union 30 in Fnl8 and 25. The
doctrine of precedent distinguishes the common law from the civil law. Contrary to common law,
under civil law, previous judgements play only an illustrative meaning to the way in which the
latter case has to be decided. They are, in other words, merely taken into consideration in the
interpretation of legal rules. As Carbonnier has said, previous judgements are in practice,
“authorities given respect in fact, if not in law.” Carbonnier Authorities 91; see also Van Warmelo
Vicissitudes 10.
% As ruled in Govender v Minister of Safety and Security 2001 4 SA 273 (SCA), [2001] 11 BCLR
1197 (CC), 2001 2 SACR 197 (SCA),
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given in one of the CC’s decisions in Ministry v Interim Medical and Dental Council
of South Africa and Others.%® In this case, the Court stated, “Each case that is decided,
adds to the body of South African law, and establishes principles relevant to the
decision of cases which may arise in the future.”®’ Because case law create the law,
it follows that judicial decisions “may only be departed from by courts higher than
the court that gave the earlier decision, (...) or by the same or an equivalent court,
when the second court must be satisfied that the earlier decision was wrong.”®
Moreover, s 173 of the Constitution mandates higher courts, viz. the CC, the SCA,
and the High Courts “to develop the common law” by making it uniform throughout
the country.® One of the ways suggested by the Fundamental Law is to devote

attention to the interests of justice, particularly by giving effect to the rights contained

in the Bill of Rights.”®

High Courts are obliged to follow legal interpretations of the Supreme Court of Appeal, whether
they relate to constitutional issues or to other issues, and remain so obliged unless and until the
Supreme Court of Appeal itself decides otherwise or [the Constitutional] Court does so in
respect of a constitutional issue.
See also Ex parte Minister of Safety and Security: In re S v Walters 2002 4 SA 613 (CC), [2002] 7
BCLR 663 (CC); Kerr 2008 (125) SALJ 241 246; Hawthorne 2006 (12) 2 Fundamina 71 85-86.
% Ministry v Interim Medical and Dental Council of South Africa and Others 1998 (4) SA 1127
(CC) §3 per Chaskalson P.
7 See Ministry v Interim Medical and Dental Council of South Africa and Others 1998 (4) SA
1127 (CC); supported by Langa DP in Christian Education South Africa v Minister of Education
1999 (2) SA 83 (CC) §9.
%8 See National Chemsearch (SA) v Borrowman and Another 1979 (3) SA 1092 (T) 1101; see also
Schreiner Contribution 11; Hahlo/Kahn Union 32. But Strydom v Afrox 2001 4 All SA 618 (T)
whereby, Mavundla AJ argued that High Courts could depart from pre-constitutional decisions of
the AD when exercising their powers in terms of s 39(2) of the Constitution. Mavundla’s decision
was revoked on the grounds that, even in similar circumstances, High Courts are bound by all pre-
constitutional AD decisions as long as these have not been amended by the CC or the SCA. See
also Ex parte Minister of Safety and Security: In re S v Walters 2002 4 SA 613 (CC), [2002] 7
BCLR 663 (CC); Hawthorne 2006 (12) 2 Fundamina 71 79, 82, and 85.
% As stipulated by s 173 of the Constitution, the CC, SCA, and High Courts “have the inherent power
to protect and regulate their own process, and ‘to develop the common law’, taking into account the
interests of justice.” See also sections 8(3), 39(2) and (3) of the Constitution which require the same
courts to develop the common law when interpreting legislation, or when they are called to apply a
constitutional right. For an illustration, see the Everfresh Market Virginia (Pty) Ltd v Shoprite
Checkers (Pty) Ltd case. With regard to the role played by their predecessor AD in developing South
African common law, see cases quoted by Edwards History 90-92; Kahn Doctrine 224 231 Fnl6.
70 See Janse van Rensburg v Grieve Trust CC 2000 1 SA 315 (C) 326E-F; see also Hawthorne 2006
(12) 2 Fundamina 71 82; Hawthorne 2003 (15) Merc L J 271.
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Requiring supreme courts to develop the common law, or to take into account
the wellbeing of justice, suffices to show the interests modern South African law
attaches to the stare decisis principle.”! For that reason, one commentator was right
to describe the recourse to the doctrine of precedent as “the most significant
connection between South African law and Anglo-American law, and the most
divergence from the Roman-Dutch law as well as the other legal systems that grew
out the ius commune.”’* In application of the principle of the precedent, decisions of
the CC make the law in the same way as statutes passed by the Parliament in civil
law jurisdictions do.”

Lastly, with regard to legal practice, the main English law influence seems to
be the introduction of English as the language of the court.”* Owing to the limited
number of legal scholars in the Cape, the mother country was obliged to appoint
English lawyers for South African courts. These had a little knowledge of the Dutch
or Latin languages. Furthermore, translations into English of Roman-Dutch and Latin
authorities appeared slowly, whereas English books and reports were easily
accessible.” Owing to this situation, South African advocates and judges liked to
refer to English law sources for inspiration. In addition, the preference for English
material “was often justified with the specious argument that the Roman-Dutch law
authorities were either silent on the point in question or advocated a solution identical
to the one in English law.””® Thus, in order to make the work easier for lawyers
trained largely in England; English was adopted as the official language of the court.

As a result of this, English rules and concepts were gradually introduced into South

71 On the basis and practical field of operation of the doctrine of precedent, see Du Bois Principles
76-92.

72 See Du Bois Principles 76; finding support from Coetzee J in Trade Fairs and Promotions (Pty)
Ltd v Thomson 1984 (4) SA 177 (W) 184.

73 To use the words of Palmer at 44-45, “judges are simultaneously “law-creators and policy
makers.” In connection with the earlier AD, see Visser Daedalus 2; Hutchison Principles 31.

74 See Hahlo/Kahn Union 20; Kahn 1985 (1) 1 Lesotho LJ 69 78; Zimmerman Mixed System 41
49; Kahn Doctrine 224 229.

75 See Kahn 1985 (1) 1 Lesotho LJ 69 78; Hahlo/Kahn Legal System 578; Edwards Outline 268
355; Zimmerman Mixed System 41 49; Hahlo/Kahn Union 20; Joubert Contract 3; Edwards
History 82; Wessels Contract xix.

6 Zimmerman Mixed System 41 49; see also Wessels Contract xviii - x.
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African law so that, according to Hahlo and Kahn, Roman-Dutch law was assuming
an anglicised aspect.”’

To conclude this with Wessels’ words,

Roman-Dutch law has been influenced by English law far more than people think.
Sometimes the influence has been open and overwhelming, as when (...) English
law (...) was introduced by legislation, first at the Cape and afterwards throughout
the whole of South Africa. At other times English legal ideas have crept in
insidiously and, as it were, almost by accident.’®
The coexistence of Roman-Dutch law and English common law in South Africa has
constituted the main characteristic in defining the modern South African law legal

system membership as a mixed jurisdiction.

3.2.5 Modern South African Law Legal Family — a mixed legal system

As stated in the introductory chapter, each country in the world has its own law. For
comparative purposes, however, scholars have tried to gather those different laws
into legal families” among which two are preeminent for this study, the civil law
family and the common law family. Most of the countries belong to either one of

these legal systems. South Africa, in particular, belongs to a legal system which is

77 Hahlo/Kahn Legal System 575; supported by Zimmerman Mixed System 41 49. As Hahlo and Kahn
have said at 585,
If one accepts (...) that the term ‘Roman-Dutch law’ originally denoted the whole of the legal
system that prevailed in Holland during the seventeenth and eighteenth centuries, (...), it will
be seen that the area within which Roman-Dutch law applies has been considerably narrowed
down. Today Roman-Dutch law constitutes an important part of South African law, but it is not
all of it. By legislation and otherwise, important areas of the law (...) have been either
completely or partially refashioned on English lines. The same holds true of the organisation of
our courts, the judiciary, and the profession.
78 Wessels 1920 or 1929 (37) SALJ 265; cited in Hahlo/Kahn Union 18; see also Wessels History
386ff.
7 Several classifications of legal families have been proposed depending on the criteria chosen by
the author. Without a need to recall those criteria, it is necessary to note that the major modern
legal families are the “Romano-Germanic family”, generally referred to as the civil law legal
family, the “Anglo-American family”, also known as the common law family, the “Socialist legal
family”, and the “Religious legal family” which includes Islamic and Hindu laws. For a
comprehensive classification of contemporary legal families in the word, see David/Brierley Legal
Systems 1ff; Saidav Comparative 141-337; Zweigert/Kotz Comparative 63-319; see also Klimas
Contract 1; Palmer Mixed Jurisdictions 1.
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neither fully civil law nor Anglo-American common law. That system is known as
“Roman-Dutch law”; it is a mixed or hybrid legal system.®® In other words, because
of the concurrent influence of English and Roman-Dutch law on South Africa,
contemporary South African law incorporates both civil law legal system rules with
Anglo-American common law legal family principles. As was mentioned above, as
in Anglo-American common law countries, South African law has “a healthy respect

for ‘case law’ and judicial precedent.”!

With regard to civil law nations, it shares
the influence of principles and rules based on Roman civil law.®? As several
commentators have said, South African law derives its origin from the civil law
family.?? But, given the political events of the 1806s between Holland and England,
that legal system “acquired numerous features characteristic of common law
systems.””8* This situation is confirms Smith’s definition according to which a mixed
jurisdiction is “a basically civilian system [that] has been under pressure from the
Anglo-American common law and has in part been overlaid by that arrival system of
jurisprudence.”®

Insofar as South Africa is concerned, the Roman-Dutch law civilian character
was earlier acknowledged by the Colebrook-Bigge Commission of Enquiry in the
nineteenth century. That Commission demonstrated that Roman-Dutch law was

predominantly formed by principles and rules generated from Civil and Roman

80 See Hahlo/Kahn Legal System 585-586; Hahlo/Kahn Union 42; Zimmerman Mixed System 41
48; Quinot Contract 74-75; Van der Merwe/Du Plessis Introduction 2 and 243; Du Bois Principles
33. South Africa shares the “mixed legal system” status with countries and regions such as
Scotland, Louisiana, Quebec, Philippines, and Israel. See Palmer Mixed Jurisdictions 5; Hawthorne
2006 (12) 2 Fundamina 71; Dainow Decisions 1; and Saidav Comparative 326-337.

81 Ng’ong’ola 1992 (4) RADIC 835 836; see also Schreiner Contribution 11; Zimmerman Roman
Law 41 48; Hahlo/Kahn Union 20 and 29; Edwards History 82; Du Bois Principles 76-717.

82 A propos of this, Joubert recognises, for instance, Roman law as the main source of South African
contract law. Joubert Contract 1; see, in the same sense, Hahlo/Kahn Union 42; Wessels History
566. Owing to the combination of both civil and common law rules, Hawthorne (2006 (12) 2
Fundamina 71-2) describes South African law as an “exceptional” legal system.

83 Hahlo/Kahn Union 42; Wessels Contract xvii.

84 Ibid.

8 Smith T B “The Preservation of the Civilian Tradition in “Mixed Jurisdications (sic)” in
Yiannopoulos A N (ed) Civil Law in the Modern World (Louisiana State University Press 1965) 5;
quoted by Palmer Mixed Jurisdictions 23.
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laws.% The same idea was later confirmed by Joubert with regard to contract law.
Joubert argues that, despite the English settlement, “in the field of (...) contract, the
law retained its essentially Roman character but received some permanent glosses
and embellishments from the English law.”® Thus, given that international sales
form part of contract law, the same may be said with reference to South African
international sales contracts.

However, though South African law is a “hybrid legal system”, it constitutes
a legal system apart with its own peculiar traditions.®® Compared with other civil law
countries, on the one hand, South African law is not codified.®® Even in fields where
statutes have been enacted, the interpretation of those statutes is that of a common
lawyer rather than of a civil lawyer.”® On the other hand, though South African law
has adopted the stare decisis principle, it applies it in a tempered form by contrast to
how it is applied in England.’! Similarly, South African law has now and then

adopted opposite views compared with those of the law of the fatherland.

86 See Footnote 38 above.
87 Joubert Contract 2. The author mentions as signs of English law, inter alia, the rules relating to
implied terms, repudiation of a contract by the offeror, and the notice of rescission.
88 See Van der Merwe/Du Plessis Introduction 13; Sanders 1981 (14) CILSA 328 329; Hahlo/Kahn
Legal System 586.
89 See Zimmerman 1985 (1) 1 Lesotho LJ 97; Visser Daedalus 6; Van Warmelo Vicissitudes 8;
Hahlo/Kahn Union 42; Kahn Doctrine 224 231. Within the mixed legal family, Louisiana, Quebec,
and Israel have codified their laws in contrast to South Africa and Scotland. See MacQueen Good
Faith 43 48ff; Palmer Mixed Jurisdictions 55.
% See Hahlo/Kahn Union 42. Under civil law jurisdictions, “legislation is treated as a complete and
coherent system and judges are less mechanistic in their approach to it.” See Youngs Comparative
68. Under South African law, in contrast, the courts would historically “have adopted either a
literalist (...) or purposive approach to the interpretation of legislation.” Of course, the situation
has currently changed with the coming into force of the Constitution. As said earlier, s 39(2) of the
Constitution obliges courts to promote the spirit, purpose, and objectives of the Bill of Rights when
interpreting any legislation. See Van der Merwe et al South Africa Report 95 144; see also
Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd.
°l In South African law, courts have long been allowed to depart from their own decisions,
particularly when they believe they are wrong, whereas in England the House of the Lords
permitted that power only in 1966. As ruled by Centlivres CJ in Fellner v Minister of the Interior
1954 (4) SA 523 (A) 529,
The rule stare decisis has been applied with great rigidity in England, the reason probably being
that the English common law has been built up largely on decided cases: hence the reverence
for judicial decisions. But with (...) (South African law) the position is different: our common
law rests on principles enunciated by the old writers on Roman-Dutch law. Consequently there
is no reason why we should apply the rule with same rigidity as it is applied in England.
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To illustrate this, before 1919 the Cape Supreme Court, under the dominating
influence of Lord De Villiers CJ, assimilated the Roman-Dutch law requirement of
justa causa (redelijke oorzaak, i.e. a reasonable cause)’?> to the common law
requirement of “consideration”.®® In Alexander v Perry, the Court ruled that the
requirement for consideration in the English meaning of a quid pro quo was
necessary for the enforceability of contracts under South African law.* In Conradie
v Rossouw, however, the AD rejected the necessity of “consideration” as a
requirement for valid contract.” Since then it has been admitted that the English law

consideration rule is beyond South African contract law.”® Currently, “any serious

See also Trade Fairs and Promotions (Pty) Ltd v Thomson 1984 (4) SA 177 (W) 184 186;
Hahlo/Kahn Union 42; Schreiner Contribution 11; Du Bois Principles 77; and Van der Merwe
South Africa Report 95 136. To use the words of Botha J, in the National Chemsearch (SA) v
Borrowman and Another 1979 (3) SA 1092 (T) 1101 case, “In functioning under a ‘virile, living
system of law,” a judge must not be faint-hearted, and when he is morally convinced that justice
requires a departure from a precedent he will not hesitate to do so.”

92 See Wessels Contract §71.

93 See discussion by Christie/Bradfield Contract 9; Zimmerman Obligations 556-557 and authorities
quoted by them. The consideration rule has been established under English law since Payne v Cave
(1789) 3 Term Rep 148; quoted by Owsia Contract 442. The basic notion underlying that doctrine is
that, in order to be entitled to enforce a promise as a contract, the promisee must have given
“something of value in the eyes of the law” in exchange for the promise. (See Thomas v Thomas
(1842) 2 QB 851 859; quoted by Birks Contract 16; and Kadner Contrat 135-136. See also s 1ICPA
which defines the concept “consideration” as “anything of value given and accepted in exchange for
goods or services.”

% See Alexander v Perry (1874) 4 Buch 59; confirmed in Malan and van der Merwe v Secretan
Boon & Co (1880) Foord 94; Tradesmen’s Benefit Society v Du Preez (1887) 5 SC 269; Mtembu v
Webster (1904) 21 SC 323 337. See also Christie/Bradfield Contract 9; Joubert Contract 32;
Hutchison in Contract 12; Hutchison Formation 165 167; Van der Merwe et al Contract 169;
Hutchison/Du Bois Contract 733 753; Zimmerman Obligations 557; Van der Merwe South African
Report 95 183. According to these authorities, a party was not compelled to perform a contract for
which there was no “valuable consideration”, which means recompense by both parties.

% In the Conradie v Rossouw case, the AD made it clear that, “A good cause of action can be
founded on a promise made seriously and deliberately and with the intention that a lawful
obligation should be established.” See Conradie v Rossouw 1919 AD 279; as commented on by
Christie/Bradfield Contract 10; Joubert Contract 32; Kahn Doctrine 224 231; Edwards History 90;
Van der Merwe/Du Plessis Introduction 245; Van der Merwe et al Contract 169; Schreiner
Contribution 45; Zimmerman Obligations 557.

9% See Christie/Bradfield Contract 10; Hutchison in Contract 7; Van der Merwe South African
Report 95 183 and 200. It does not, however, mean that the doctrine has been definitively
eliminated from South African law. The doctrine of consideration was revived in Malilang v MV
Houda Pearl 1986 2 SA 714 (A), and through s 76(2)(b) CPA. As is the case under English law,
the latter provision allows consumers “to recover money paid if the consideration for the payment
of it has failed.” For a sceptical view of the reintroduction of the consideration doctrine in
consumer contracts, see Van Eeden Guide 302.
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and deliberate agreement made with intention of creating a legal obligation is a
binding contract, provided only that the agreement is lawful and possible of

97 without

performance, and that the parties have the requisite capacity to contract,
the need of any consideration at all.

Briefly, today’s “South African law has acquired its own identity which is
neither purely Roman-Dutch law (nor civil law) nor purely English law.”® As Van
der Merwe and Du Plessis have stated, “(...) a distinctly South African common law
had emerged through the blending of Roman-Dutch and English law by the Courts
and legislators.” Contemporary South African common law derives its authority
from the Constitution which is now the Republic’s supreme law.!”” Hawthorne
remarks that South Africa is a unique situation where, though the legal system is not
codified, the “Constitution instructs as to how the law should be developed and
interpreted. All law, including common law, must be interpreted and developed to

give effect to constitutional rights and values.”!°! This is also Harms DP’s opinion,

in Bredenkamp v Standard Bank, for whom modern South African common law “is

97 As was said by De Villiers,
According to our law if two or more persons, of sound and mind and capable of contracting,
enter into a lawful agreement, a valid contract arises between them enforceable by action. The
agreement may be for the benefit of the one of them or of both (Grotius at 3.6.2). The promise
must have been made with the intention that it should be accepted (Grotius at 3.1.48); according
to Voet the agreement must have been entered into serio ac deliberato animo. And this is what
is meant by saying that the only element that our law requires for a valid contract is consensus,
naturally within proper limits — it should be in or de re licita honesta.

See Conradie v Rossouw 1919 AD 279 320; see also McCullogh v Fernwood Estate Ltd 1920 AD

204 206.

98 Zimmerman Roman Law 41 51; see also Hahlo/Kahn Union 444.

% Van der Merwe/Du Plessis Introduction 13; see also Du Bois Principles 33 and 64.

190 In Pharmaceutical Manufacturers Association of SA: in re Ex parte President of the Republic

of South Africa 2000 (2) SA 674 (CC) §§46-49, Chaskalson P made it clear that, “There is only

one system of law (in South Africa). It is shaped by the Constitution which is the supreme law, and

all law, including the common law, derives its force from the Constitution and is subject to

constitutional control.” See, in the same sense, African Dawn Property Finance 2 (Pty) Ltd v

Dreams Travel and Tours CC 2011 (3) SA 511 (SCA) [15] [16]; Du Bois Principles 64 Fnl and

65 Fn2; and Bhana/Pieterse 2005 (122) 4 SALJ 865.

101 See Hawthorne 2006 (12) 2 Fundamina 71 83; see also s 39(2) Constitution; and the

Pharmaceutical Manufacturers Association of SA: in re Ex parte President of the Republic of South

Africa case.
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only ‘valid’ to the extent that it complies or is congruent with the Constitution.”!??

The common law of contract does not depart from the principle above either. As
ruled by Ngcobo J in Barkhuizen v Napier,'® all the aspects of South African law,
including the law of contract, are currently subject to constitutional regulation.!®
Owing to the fact that contract law is subject to constitutional control, courts are
obliged to “take account of fundamental constitutional values in carrying out their
duty of developing a law of contract that reverberates with the spirit, purport and

objects of the Constitution.”!%

3.2.6 Conclusion on the Historical Development of South African Law

Historically speaking, South African law originates from Dutch and English law.
Nevertheless, though it was influenced by Roman-Dutch and English law earlier,
South African common law has now acquired its individuality being led by the 1996
Constitution and the jurisprudence of the CC. Moreover, South Africa is a mixed
legal jurisdiction which combines both civil law and common law principles. Its legal
independence may be read, as far as this study is concerned, through the discussion
of fundamentals governing the law of contract and the basics of sales contracts

respectively.

192 See Bredenkamp v Standard Bank of South Africa Ltd 2010 4 SA 468 (SCA).
193 Barkhuizen v Napier 2007 5 SA 323 (CC) [15].
104 Tt was ruled in the Barkhuizen case that,
All law, including the common law of contract, is now subject to constitutional control. The
validity of all law depends on their consistency with the provisions of the Constitution and the
values that underlie our Constitution. The application of the principle pacta sunt servanda is,
therefore, subject to constitutional control.
See comments by Kerr 2008 (125) SALJ 241; Bhana/Pieterse 2005 (122) 4 SALJ 865. For a similar
ruling, see Brisley v Drotsky 2002 4 SA 1 (SCA) 35G-H; and the Everfresh Market Virginia (Pty)
Ltd v Shoprite Checkers (Pty) Ltd case.
105 See Napier v Barkhuizen 2006 (4) SA 1 (SCA) [6] as commented on by Bhana 2007 (124) SALJ
269 271 and 273, together with s 39(2) of the Constitution. On the manner how the Constitution
should apply to contractual relationship, see Rautenbach 2011 (74) THRHR 510 515.
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3.3 Fundamental Principles of South African Contract Law

3.3.1 Introduction

A contract is generally considered to be an agreement between two or more parties
which gives rise to a legal obligation.!®® As Christie and Bradfield have said, one
must first look for the agreement between two or more parties to decide whether or
not a contract exists.!?” It follows that, for a legal relationship to be called contract,
the first condition required is the presence of two parties at least as the will of one
party is insufficient to generate a contract.!®® All agreements are, however, not
necessarily contracts.!” An agreement acquires the quality of a contract only if it
meets a number of essential elements prescribed by the law. As a rule, a contract
leads to performance by one or both of the parties.!'° In addition to the prospective

implementation, other indispensable requirements include the intention of parties to

106 See Wessels Contract §18; Hutchison/Du Bois Contract 733 736; Hutchison in Contract 4;
Hutchison Principles 409; Joubert Contract 21-22; Van der Merwe et al Contract 7; Kritzinger
1983 SALJ 47. For case law, see Portion I of 46 Wadeville (Pty) v Unity Cutlery (Pty) Ltd 1984 (1)
SA 61 (A) 69; Standard General Insurance Co Ltd v SA Brake CC 1995 (3) SA 806 (A) 812; Etkind
and others v Hicor Trading Ltd 1999 (1) SA 11 (W) 126.

107 Christie/Bradfield Contract 23; see also Zimmerman Obligations 546 for whom: “A contract is
based on the consent of the parties thereto.”

108 See authorities quoted by Kerr Contract 4 in Fnl6; Joubert Contract 21 and 36;
Christie/Bradfield Contract 23; Wessels Contract §55. After he had admitted that “A contract
includes a concurrence of intention in two parties”, Pothier specified that one of these parties
“promises something to the other, who on his part accepts such promise.” See Pothier Obligations
4; quoted by Wessels Contract §58.

109 Hutchison in Contract 6; Joubert Contract 22.

"0 Tn principle, any contract is required to be physically possible of performance. If, when it is
concluded, a contract is not able to be performed the agreement is null and void. Such is the
application of an earlier Roman maxim which is still accepted in modern law: “Impossibilium nulla
obligatio est’, translated as “A contract the performance of which is impossible is void”. See
Wilson v Smith 1956 (1) SA 393 (W) 396; Peters Flamman & Co v Kokstad Municipality 1919 AD
427 434; Barkhuizen v Napier 2007 (5) SA 323 (CC) [75]. An instance of a contract impossible of
implementation is the sale of goods already destroyed at the time a contract is concluded. For
comments, see Du Plessis Possibility 205-210; Joubert Contract 124-128; Hutchison/Du Bois
Contract 733 753-754; Zimmerman Obligations 686-697.
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create an obligation,'!! their capacity'!?

and freedom, certainty and legality,
conformity with statute law, public policy or moral values of the society, and, if
necessary, the meeting of prescribed formalities.!'® Since it is not possible within the
limited frame of this section to discuss each of these conditions, only some deserve
attention, namely the need of an agreement, freedom, certainty, good faith, and public

policy.

3.3.2 Necessity of an Agreement

3.3.2.1 Introduction

Generally speaking, almost all legal systems wish to found contractual liability on

agreement.!'* Despite such a global understanding, the enforceability of contract has

11 Save the case of enforceability of contract based on reliance expectations as discussed in Section
3.3.2 below.
112 See Rood v Wallach 1904 TS 187 201; Conradie v Rossouw 1919 AD 279 320; see also
comments under Section 2.3.5.2 above.
113 See Wessels Contract $47; Hutchison/Du Bois Contract 733 737; Hutchison in Contract 6; Van
der Merwe et al Contract 7; Lubbe/Du Plessis Contract 243 245. In conformity with the
characteristics above, Hutchison defines a contract as “an agreement entered into by two or more
persons with the intention of creating a legal obligation or obligations.” See Hutchison in Contract
6. And together with Du Bois, the same author describes a contract as “an agreement for an
ascertainable and possible future performance or non-performance made by persons capable of
contracting seriously, sometimes with special formalities, and without any illegality.” See
Hutchison/Du Bois Contract 733 736. It should immediately be noted that, under South African
law, a contract needs not to conform to certain specific formalities for it to be valid and enforceable.
The absence of formalities is the rule and their prescription the exception. See Conradie v Rossouw
1919 AD 279; Christie/Bradfield Contract 109; Eiselen E-Commerce 7. It was held in Goldbatt v
Fremantle 1920 AD 123 128 that, “Subject to certain exceptions, mostly statutory, any contract
may be verbally entered into; writing is not essential to contractual validity.”
114 See Hutchison in Contract 17; Kritzinger 1983 SALJ 47; and a wealth of authority quoted by
Christie/Bradfield Contract 24 in Fn7. English courts have had an opposite point of view. In Smith
v Hughes (1871) LR 6 QB 597, after stating that “if the parties are not ad idem, there is no contract,
unless the circumstances are such as to preclude one of the parties from denying that he has agreed
to the terms of the other”, Blackburn J said,
If, whatever a man’s real intention may be, he so conducts himself that a reasonable man would
believe that he was assenting to the terms proposed by the other party, and that other party upon
that belief enters into the contract with him, the man thus conducting himself would be equally
bound as if he had intended to agree to the other party’s terms.
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generated a number of methods gathered in both subjective and objective approaches.
As explained in Section 2.3.4.1 above, the most usual of these approaches are the
consensual theory, the declaration theory, and the reliance theory. This section aims
to discover which of these theories has precedence in South African law.
Immediately, throughout the historical development of South African law,
courts give the impression of not having applied any single theory of contract

constantly. According to Hutchison, the legal system under view

(...) has since the earliest times vacillated between a subjective and an objective
approach to contract. As late as 1958, the Appellate Division could say that our law
follows a ‘generally objective approach to the creation of contracts.!'> However,
more recent pronouncements of that court suggest that our approach is
fundamentally subjective, though tempered by objective considerations in cases of
dissensus."1®

This statement leads one to believe that the heart of a contract is either the consent

of the parties, or the reasonable expectations by one of them that there is an

agreement. Thus, after a discussion of each of these theories, it will be necessary to

compare them to show how agreements emerge.

3.3.2.2 Agreement based on consensus

Consensus has been largely considered to be the main foundation of contract. When
the earlier South African judges came to address the issue of contract liability, they
admitted immediately that there could be no contract without consensus.'!” Wessels
has noted in this regard that, “Although the minds of the parties must come together,

courts (...) can only judge from external facts whether this has or has not occurred.

Excerpt reported by Hutchison in Contract 17; Van der Merwe et al Contract 30 Fn88; Van der
Merwe et al South Africa Report 95 181. As it will be seen later, this dictum has been quoted with
approval in a number of contemporary South African cases.

115 See National and Overseas Distributors Corporation (Pty) Ltd v Potato Board 1958 2 SA 473
(A) 479E.

116 Hutchison in Contract 17.

117 See among others, Rose-Innes Diamond Mining Co Ltd v Central Diamond Mining Co Ltd
(1883) 2 HCG 272 308; Potgieter v New York Mutual Life Insurance Society (1900) 17 SC 67 70;
Joubert v Enslin 1910 AD 6 23.
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In practice, therefore, it is the manifestation of (...) (parties’) wills and not the
unexpressed will which is of importance.”!!®

The necessity of the intention of the parties for concluding a contract has also
been supported by modern case law. In Collen v Rietfontein Engineering Works,'"
for instance, Centlivres JA put it that, in order to resolve a question relating to the
contract, one must first search for “what was the intention of the parties at the time
they entered into the contract.”'?® A similar ruling was given by Potgieter JA in
Jonnes v Anglo-African Shipping Co (1936) Ltd with regard to the interpretation of
contracts.'?! Potgieter JA said on this subject that, ““(...) in the interpretation of a
contract the general rule is that the court should determine what the true intention of
the parties was.”1??

Subsequent to the details above, it is clear that the South African legal
approach to contract is essentially subjective. Yet, the AD has already stated an
opposite view in Pieters & Co v Salomon, in the 1911s.1% At that time, the Court
tried to adopt an objective method, relying on the English law approach in Smith v
Hughes.'** Usually, when it is perceptible that parties have reached consensus, there
is no problem; contractual responsibility is based upon the will of the parties. If there
is a doubt on the coincidence of their minds, however, then the second meaning of

the concept “agreement” enters into account. There, the task will consist of seeking

18 Wessels Contract $62; see also Christie/Bradfield Contract 24.

119 Collen v Rietfontein Engineering Woks 1948 1 SA 413 (A) 435.

120 Tbid.

121 Jonnes v Anglo-African Shipping Co (1936) Ltd 1972 2 SA 827 (A) 834 D.

122 Tbid.

123 See Pieters & Co v Salomon 1911 AD 121 137 per Innes J.

124 Tt was ruled in Pieters & Co v Salomon that,
When a man makes an offer in plain and unambiguous language, which is understood in its
ordinary sense by the person to whom it is addressed, and accepted by him bona fide in that
sense, then there is a concluded contract. Any unexpressed reservations hidden in the mind of
the promisor are in such circumstances irrelevant. He cannot be heard to say that he meant his
promise to be subject to a condition which he omitted to mention, and of which the other party
was unaware.

Excerpt reported by Hutchison in Contract 18.
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whether, by his/her words or conduct; one party may have led the other party to
believe that consensus had been reached.!'?

Under this second approach, an agreement is not constituted by the consensus
of the parties, but by the external manifestation of their consensus. A comparable
ruling was adopted in the South African Railways & Harbours case.'?® In this case,
Wessels JA stated that, “The law does not concern itself with the working of the
minds of parties to a contract, but with the external manifestation of their minds.”'?’
Such a ruling has been criticised, however, on the grounds that it looks as if it propels
the declaration theory as the major basis of South African contract law instead of the
consensual rule.'”® Hence, advice was given to take it with caution.!” Moreover,
suggestions that Wessels’ ruling should be taken with reservations were confirmed

about a half century later in the Saambou-Nasionale case'*® which indirectly

supported the reliance theory as a substitute to consensus.

3.3.2.3 Agreement based on reasonable reliance

To use the words of Kritzinger, the Saambou-Nasionale case seems to be the first

instance where “(South African) courts have thought it necessary to express any sort

125 Hutchison in Contract 19; Kritzinger 1983 SALJ 47.

126 See South African Railways & Harbours v National Bank of South Africa Ltd 1924 AD 704 per

Wessels JA.

127 Tt was held, in details, that,
The law does not concern itself with the working of the minds of parties to a contract, but with
the external manifestation of their minds. Even therefore if from a philosophical standpoint the
minds of the parties do not meet, yet, if by their acts their minds seem to have met, the law will,
where fraud is not alleged, look to their acts and assume that their minds did meet and that they
contracted in accordance with what the parties purport to accept as a record of that agreement.
This is the only practical way in which Courts of law can determine the terms of a contract.

See South African Railways & Harbours v National Bank of South Africa Ltd 1924 AD 704 715-16.

128 See Christie/Bradfield Contract 25; Hutchison in Contract 18; Van der Merwe Contract 33.

129" As one commentator has said, “A theory which disregards the mental attitude of every

contracting party is insupportable.” See Kerr Contract 20; quoting Kahn Contract Vol. 1 17.

130 See Saambou-Nasionale Bouvereniging v Friedman 1979 3 SA 978 (A) 991G per Jansen JA.

www.manaraa.com



142

of view on the issue of contractual theory, and it is certainly the first time that the

AD has done so in a reported decision.”!3! In this case, Kritzinger continues,

Jansen JA expressed obiter the view that the consensual theory (‘wilsteorie’) is
generally regarded in our law as the starting-point for an inquiry into the issue of
formation of an agreement, and that only in the event of true (‘werklike’) dissensus
(...) should another approach be applied, an approach which would be some form of
the reliance theory (‘vertrouensteorie’) (...).'*?
In Mondorp Eiendomsagentskap (Edms) Bpk v Kemp en De Beer,'** likewise, the
same Jansen JA disproved the significance of the declaration theory as a means of
establishing contractual liability. The learned judge, in a dissenting opinion, again
supported the consensual theory efficiency as the way to determine contractual
liability. He admitted, by way of exception, that the effects of that theory should at
times be tempered by recourse to the reliance theory.!3* More specifically, Jansen JA
reiterated the fact that “the true basis of contractual liability in (...) (South African)
law (...) is not the objective approach of the English law, but is — save in cases where
the reliance theory is applied — the real consensus of the parties.”'** It should be
remembered that the reliance theory is an approach according to which the
enforceability of contract may depend on the words or conduct displayed by the other
party.'*® Pursuant to this principle, an agreement needs not necessarily to be
expressed; it may implicitly result from one party’s conduct. In this regard, the

Saambou-Nasionale decision has the merit of having invoked, for the first time, the

relevance of the reliance theory under South African law.

131 See Kritzinger 1983 SALJ 47 50 see also Christie/Bradfield Contract 1; Hutchison in Contract 18.
132 Tbid.

133 See Mondorp Eiendomsagentskap (Edms) Bpk v Kemp en De Beer 1979 (4) SA 74 (A).

134 In addition to the Saambou-Nasionale and the Mondorp Eiendomsagentskap cases, the issue of
contract theories was also dealt with in Deventer v Louw 1980 (4) SA 105 (O) 110A-E, and in Spes
Bona Bank v Portals Water Treatment 1981 (1) SA 618 (W) 631C-D; see comments by Kritzinger
1983 SALJ 47 50-51.

135 See Saambou-Nasionale Bouvereniging v Friedman 1979 3 SA 978 (A) 991G; see also
Mondorp Eiendomsagentskap (Edms) Bpk v Kemp en De Beer 1979 (4) SA 74 (A); and Société
Commerciale de Moteurs v Ackermann 1981 (3) SA 422 (A) 428.

136 See Christie/Bradfield Contract 1; Joubert Contract 80; Van der Merwe Contract 33; Kerr
Contract 23; Kritzinger 1983 SALJ 47.
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Initially, the reliance theory was presented as “a fifth wheel” used in order to
control the shortcomings of the consensual theory. Since then, it has been endorsed
by recent decisions, particularly the so-called Sonap Petroleum v Pappadogianis
case'?” and the Steyn v LSA Motors case,"*® and promoted as an independent approach
to contract. In the Sonap Petroleum v Pappadogianis case,'® Harms AJA actually
approved the significance of the reliance theory by answering the following main
question, “Did the party whose actual intention did not conform to the common
intention expressed, lead the other party, as a reasonable man, to believe that his
declared intention represented his actual intention?”!4°

By way of response, the learned judge held that the key inquiry in matters of
the kind of the Sonap Petroleum case requires a triple investigation: seeking first
whether there is a misrepresentation as to one party’s intention; searching next to
discover who the party is who made that representation; and finally trying to find
whether the other party was misled thereby.!'*! Quoting with approval the rule in Spes

Bona Bank Ltd v Portals Water Treatment South Africa (Pty) Ltd,'* the learned judge

137 See Sonap Petroleum (South Africa) (Pty) Ltd (formerly known as Sonarep South Africa (Pty)
Ltd) v Haralabos Pappadogianis 1992 (3) SA 234 (A) per Harms AJA.

138 See Archibald Douw Steyn v LSA Motors Ltd 1994 (1) SA 49 (A) per Botha JA.

139 This case was concerned with a lease of a 20-year period limit formed in February 1975 in terms
of a duly registered notarial deed. In 1987, an addendum to the principal contract was signed by
Pappadogianis and Sonap’s managing director. Through an error of the former’s attorney,
unfortunately, the initial term of 20 years appeared in the addendum as being reduced to 15 years.
At the time the error was detected, Sonap sought rectification of that error, or if that was not
possible, to declare the postscript void. Its claim was dismissed with costs on first instance, and the
dismissal confirmed on appeal. A propos of this, the AD assumed that the respondent should have
read the addendum carefully and was then supposed to have realised that the duration has been
reduced. According to the court, “the respondent was not misled by the appellant to believe that it
was its intention to amend the period, but, on the contrary, that he was alive to the real possibility
of a mistake and that he had, in the circumstances, a duty to speak and to enquire.” So, given that
it failed to meet these requirements, but preferred to “snatch the bargain”, the Court deduced that
there was no consensus, actual or imputed in the case. It consequently annulled the statement of
the addendum which was about to change the duration from 20 to 15 years. For a critical
interpretation, see Steyn Critical Appraisal 11.

190 Sonap Petroleum v Pappadogianis 239 1-J.

141 Tbid 239J-240B, whereby Harms AJA referred to Du Toit v Atkinson’s Motors Bpk 1985 (2) SA
893 (A) 906 C-G; and to Spindrifter (Pty) Ltd v Lester Donovan (Pty) Ltd 1986 (1) SA 303 (A) 316
I-317 B.

142 Spes Bona Bank Ltd v Portals Water Treatment South Africa (Pty) Ltd 1983 (1) SA 978 (A) 984
D-H; 985 G-H.
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specified that the last sub-question postulated a double possibility, i.e. examining
whether a party was actually misled, and whether a reasonable man would have been
misled.'*? Applying this test to the case, Harms said, “If the respondent realised (or
should have realised as a reasonable man) that there was a real possibility of a
mistake in the offer, he would have had a duty to speak and enquire whether the
expressed offer was the intended offer. Only thereafter could he accept.”!** The judge
concluded, therefore, that, though the duty to speak may be relative, bringing a claim
in the knowledge of a possible denunciation requirement is contrary to good faith
considerations. !4’

What is important from the case being considered is that the AD reached the
conclusion that the requirement as for fault is irrelevant for cases of direct application
of the reliance theory.!'*¢ In addition, if the Saambou-Nasionale decision has initiated
the reliance theory as an alternative to the consensual approach, the Sonap Petroleum
v Pappadogianis ruling has introduced its direct application as a basis for contractual
liability in cases of dissensus. This seems to be the reason for which its ruling was

adopted by Botha JA two years later in the Steyn v LSA Motors case,'*’ and, more

143 Sonap Petroleum v Pappadogianis 239 1-240 B; see also Constantia Insurance Co Ltd v
Compusource (Pty) Ltd 2005 (4) SA 345 (SCA) [17]; Van der Merwe et al Contract 34-37,;
Hutchison Formation 165 192-193.

144 On the latter aspect, the learned judge relied on Sherry v Moss WLD 3 September 1952
(unreported case); and Slavin’s Packaging Ltd v Anglo African Shipping Co Ltd 1989 (1) SA 337
(W) 342 1-343 E.

145 Sonap Petroleum v Pappadogianis 241 D.

146 See Steyn Critical Appraisal 13.

147 This case deals with a competition held in 1989, in Durban, whereby both amateurs and
professional players participated. Steyn, an amateur golfer, also participated in that championship.
On the seventeenth hole, a brand new motor car was on display and alongside it a board advertising:
“Hole in one prize sponsored by LSA Motors Ltd (then Reeds Delta).” Steyn holed in one.
Surprisingly, when he went to be awarded his prize, Steyn was refused the car on the grounds that
only professional players qualified for the reward. Justification for such an attitude resulted from the
explanation of the LSA Motors’ director that the advertising company had never intended to contract
with people taking part in the competition by pleasure. The Court inferred from the evidence
submitted before it that there was no consensus between the parties, but rather dissensus. Even though
the lay-golfer tried to demonstrate that what was important in the case were not the intentions of the
parties, but rather the content of the advertisement; his claim was dismissed. As a means of
motivations, the AD stated at 61C - E that, “an argument which treats the other party’s subjective
mtention as irrelevant, and postulates the outward manifestation of his intention as the sole and
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recently, in the Constantia Insurance Co Ltd v Compusource case,'*® and a number

of other cases.'” In the Steyn v LSA Motors case, when dealing once more with a

conclusive touchstone of the respondent’s contractual liability is fundamentally fallacious and
contrary to legal principle.”
148 See Constantia Insurance Co Ltd v Compusource (Pty) Ltd 2005 (4) SA 345 (SCA) [17] to [23].
This case is a faithful illustration of Harms AJA’s rule. A propos of this, Constantia, an insurance
company, issued two post dispute insurance policies to Compusource through an agency broker.
The policy was novel in South Africa. The contract contained, furthermore, two litigated clauses
the insured claimed to having ignored at the time the contract was concluded. Its defence in the
case was hence one of misrepresentation by the insurer’s representatives in the form of an omission.
At the beginning, the case led along an investigation into tort responsibility rules. Brand JA did not
agree with that approach, arguing that the true issue in the case was not one of misrepresentation
by omission, but rather one of dissensus. As observed by him, “Constantia’s representatives thought
that Rust had agreed to clause 3.5 read with clause 3.3.2, whereas in fact he had not. The reason for
the misapprehension on the part of the former was that Rust created the impression that he did agree
to clause 3.5 by accepting the quotations that were made subject to the provisions of a standard policy,
including that clause.” Finding support in the Sonap Petroleum v Pappadogianis case, Brand borne in
mind the fact that under similar circumstances the principle in South African law of contract is that,
Rust’s principal would, despite this lack of actual consensus, be bound to the provisions of the
clause if Constantia’s representatives were reasonable in their reliance on the impression created
by Rust. If a reasonable person in their position would have realised that Rust, despite his
apparent expression of agreement, did not actually consent to be bound by the clause, this clause
could not be said to be part of their agreement.
Finding advice in Harms’ threefold inquiry; Brand found that the two first questions would be
answered in favour of the Insurance Company, but not the last. According to him, the outcome of
the case was dependent on the third question worded as follows: “Would a reasonable person in
the position of (...) (the insurer’s representative) also have laboured under the same
misapprehension?” Answering this question, the judge gave seven instances which would deny to
Constantia and its representative the status of reasonable person with regard to the issue in question.
The learned judge concluded subsequently that,
In all the circumstances, I am therefore satisfied that the reasonable person in the position of
(...) (the insurer’s representative) would not have inferred simply from the fact of (...) (the
insured’s representative)’s acceptance of the quotations that his true intention was to bind (...)
(the insured) to the provisions of clause 3.5. I believe that the reasonable person would thus have
enquired from (the insured’s representative) at the time whether he appreciated the meaning of
the clause. If his answer was in the negative, as we now know it would have been, the reasonable
person would have explained the clause to him. The legal consequence of the failure by (...)
(the insurer’s representative) to follow this approach is that (...) (the insured) cannot be held
bound by the provisions of a clause to which its representative did not and could not reasonably
have been thought to agree.
A brief comparison reveals that in the Steyn case, the reasonable person character was considered
in the light of a layperson, whereas in the Constantia Insurance decision it was made with regard
to the status of a professional businessman. It is believed then that, whether or not one party is a
reasonable man is a matter of fact dealt with on a case-by-case basis.
149 See among others, Investec Bank Ltd v Lefkowitz 1997 (3) SA 1 (A) 8-9; HNR Properties CC v
Standard Bank of SA Ltd 2004 (4) SA 471 (SCA) 480-481; and Davids v ABSA Bank Bpk 2005 (3)
SA 361 (C).
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matter of dissent, the AD found support in the English law dictum in Smith v Hughes

as well as in the Sonap Petroleum decision; it ruled then,

Where it is shown that the offeror’s true intention differed from his expressed
intention, the outward appearance of agreement flowing from the offeree’s
acceptance of the offer as it stands does not in itself or necessarily result in
contractual liability. Nor is it in itself decisive that the offeree accepted the offer in
reliance upon the offeror’s implicit representation that the offer correctly reflected
his intention. Remaining for consideration is the further and crucial question whether
a reasonable man in the position of the offeree would have accepted the offer in the
belief that it represented the true intention of the offeror (...). Only if this test is
satisfied can the offeror be held contractually liable.!>
To summarise this, the reliance theory applies in the context of dissensus. With
regard to the way it is applied under South African law, this theory assumes that “a
contract is based on the intention of one party to an agreement and the reasonable
impression or reliance on his part that the other party had the same intention.”>! Such
being its general understanding, it is then logical that the reliance theory was at times
observed as playing a supplementary role to the intention theory.!>? With regard to
the enthusiasm with which the reliance theory has recently been accepted, it should
be advocated as an equivalent of consent so that modern South African contract law

has a double basis.

3.3.2.4 Double source of contractual responsibility in current South African law

It is acknowledged that South African law recognises a twofold basis on which to

153 As several scholars have

found a contract, viz. consensus and reasonable reliance.
admitted, the primary basis of contract is consensus.!”* Thus, in order to decide

whether or not a contract is enforceable, one must look first for the common intention

150 See Archibald Douw Steyn v LSA Motors Ltd 1994 (1) SA 49 (A) 61 C-E.

151 Van der Merwe et al Contract 33; see also cases discussed above dealing with reasonable
reliance protection.

152 See Hutchison in Contract 19; Van der Merwe et al Contract 33; Christie/Bradfield Contract 25.
153 See Hutchison in Contract 19; Van der Merwe et al Contract 45 Fn182; Kerr Contract 23; see
also, Cecil Nurse (Pty) Ltd v Nkola 2008 (2) 2008 SA 441 (SCA).

154 Tbid; see also Christie/Bradfield Contract 1 and 24-25.
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of the parties. If it is inferred that contracting parties reached agreement, there is no
need to enquire about any other reason for holding the parties bound by their
commitments.'> Where there is a lack of common intention, nonetheless, the second
step will consist in investigating whether one party, by his/her conduct or words,
may have, in a reasonable manner, led his/her partner to believe that consensus had
been reached. If the answer is positive, the contract will then be based on the reliance
theory.!%¢

To conclude this with the words of Hutchison in relation to South African law,
“[the] will theory may be the point of departure, but, in cases of dissensus, it is

»157 The relevance of the latter

tempered by an application of the reliance theory.
approach is confirmed, in practice, by the fact that, if in each instance a spotless
consent was required, it could be difficult for commercial dealings to prosper.'*® But,
because parties form themselves their contractual legal pledge, their intention is

vital.">®

3.3.2.5 Materialisation of agreements

Introduction

The agreement on which a contract is based may be actual or apparent. As a number

of scholars have said,

155 Hutchison in Contract 19; Van der Merwe et al Contract 33.

156 See in addition to cases already referred to, Ridon v Van der Spuy & Partners (Wes-Kaap) Inc
2002 (2) SA 121 (C) 135 138-139; Pillay v Shaik 2009 (4) SA 74 (SCA); Slip Knot Investments
777 (Pty) Ltd v Du Toit 2011 (4) SA 72 (SCA) [9]. In the Slip Knot Investments case, Malan FR
explained clearly that, “Contractual liability (...) arises not only in cases where there is consensus
or a real meeting of the minds, but also by virtue of the doctrine of quasi mutual assent. Even where
there is no consensus contractual liability may nevertheless ensue.”

157 Hutchison in Contract 20.

158 Cf. Irvin and Johnson (SA) Ltd v Kaphan 1940 CPD 647 651 per Davis J whereby, if “[all] kinds of
mental reservations, of careless unilateral mistakes, of unexpressed conditions and the like, would
become relevant and no party to any contract would be safe: the door would be opened wide to
uncertainty;” but, Christie/Bradfield Contract 26-30.

159 Kerr Contract 3. Kerr relies on the classic doctrine of Roman law in Ulpian’s statement whereby,
“In stipulations and other contracts we always follow that which the parties intended.” See Ulpian
D. 50.17.34; Voet 23.2.85; see also Joubert Contract 81.
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(The agreement) is (...) (real) when there is a true meeting of the minds of the parties

on all material aspects of the contract. It is apparent when, despite the lack of

subjective consensus between the parties, there is an objective appearance of

agreement which the law will uphold as a binding contract.'’
On the one hand, the existence of a particular intention is, normally, a matter of fact.
On the other hand, the conclusion of a contract requires some external facts from
which the existence of the alleged intention may be inferred.!®! Those attitudes may
consist of words, writing, conduct, or, occasionally, silence,'®? depending on the case.
What is important is that the two declarations of intention accord with each other, so
that in the absence of such a concurrence there is no agreement at all.'®

In addition to the manifestation of consensus, the duty to reach agreement also
involves the idea of co-operation in order to achieve mutual goals.'** To co-operate
means that parties must work together while negotiating an agreement. In ordinary
circumstances, one party will make some declaration of his/her intention; at the end
the other party will express a coinciding intention in response. Frequently, the first
statement is called an “offer”, and the second is known as the “acceptance of the
offer”.1®> With regard to the person making the offer, he/she is called the “offeror”,
and the one accepting the offer known as the “offeree”.

As stated by Watermeyer ACJ in Reid Bros (SA) Ltd v Fischer Bearings Co

Ltd, “a binding contract is as a rule constituted by the acceptance of an offer.”'% Van

160 See Hutchison/Du Bois Contract 733 737; Hutchison in Contract 13; Kerr Contract 3-17 and 181.
161 See Estate Fuchs v D’Assonville 1935 OPD 85; Reid Bros (SA) Ltd v Fischer Bearings Co Ltd
1943 AD 232; Joubert Contract 36.

162 On the manifestation of intention by silence, see Donaldson v Morris 1912 CPD 339; Parsons v
Langemann 1948 (4) SA 258 (C); East Asiatic Co (SA) Ltd v Midlands Manufacturing Co (Pty) Ltd
1954 (2) SA 387 (C); Senekal v Trust Bank of Africa Ltd 1978 (3) SA 375 (A); McWilliams v First
Consolidated Holdings (Pty) Ltd 1982 (2) SA 1 (A).

163 Joubert Contract 36; Zimmerman Obligations 560.

164 Tbid; see also Hawthorne Contract Theory 137 142.

165 On the implementation of the offer and acceptance theory, see Hawthorne/Hutchison Offer and
Acceptance 45; Hutchison Formation 165; Van der Merwe et al Contract 46-85; Christie/Bradfield
Contract 31-74. The manifestation of intent by means of offer and acceptance is discussed in detail
under Chapter 5 below dealing with the formation of contract.

166 See Reid Bros (SA) Ltd v Fischer Bearings Co Ltd 1943 AD 232 241; see also National and
Overseas Distributors Corporation (Pty) Ltd v Potato Board 1958 2 SA 473 (A) 479E. In the latter
case, Schreiner JA said, “If the respondent had been a natural person who had accepted a tender
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den Heever JA completed this opinion by saying that, “Consensus is normally
evidenced by offer and acceptance.”'®” Subsequent to these cases, it became clear
that South African law is largely forward-looking with regard to the offer and
acceptance rule in determining consensus.!'®® This does not, however, mean that every
case of consensus has to be confined to an offer and a corresponding acceptance. In
the Estate Breet v Peri-Urban Areas Health Board case, Van den Heever JA showed
that in the same way every accepted offer does not necessarily constitute a contract,
a valid contract can also be concluded independently of the offer and acceptance

process.'®’
The offer

An offer is simply defined as a proposal to contract.!”® For it to be valid, an offer
requires, primarily, the “declaration of the will of one party which is of such a nature
(...) that acceptance thereof will be sufficient to constitute an agreement.”!”! The
expression of intention will, nevertheless, be regarded as sufficient for the purposes
of a legally binding offer on condition that it meets a certain number of requirements.
These requirements include the fact that the offer must be firm, complete, clear, and
certain.

Firstly, the offer must be firm. Requiring an offer to “be firm” means that it

must be proposed with the intention of creating an obligation once it is accepted.!’?

according to its terms, there is no doubt that a contract would have been made when the acceptance
was communicated to the tender (...).” See, in the same sense, Kerr Contract 61.

167 See Van den Heever JA in Estate Breet v Peri-Urban Areas Health Board 1955 3 SA 532 (A)
532E; see also Christie/Bradfield Contract 30.

168 For further comments, see Hawthorne/Hutchison Offer and Acceptance 45; Hutchison
Formation 165.

169 See Estate Breet v Peri-Urban Areas Health Board 1955 3 SA 532 (A) 532E.

See also Titaco Projects (Pty) Ltd v AA Alloy Foundry (Pty) Ltd 1996 (3) SA 320 (W) 331; Couve
v Reddot International (Pty) Ltd 2004 (6) SA 425 (W); AA Alloy Foundry (Pty) Ltd v Titaco
Projects (Pty) Ltd 2000 1 SA 639 (SCA); and comments by Van der Merwe et al Contract 54; Kerr
Contract 65.

170 See Jurgens v Volkskas Bank Ltd 1993 (1) SA 214 (A) 218-19; Hutchison/Du Bois Contract
733 741.

171 See Joubert Contract 37, see also Reid Bros (SA) Ltd v Fischer Bearings Co Ltd 1943 AD 232.
172 1t was held by Levy J in Wasmuth v Jacobs 1987 3 SA 629 (SWA) 633D that, “It is fundamental
to the nature of any offer that it should be certain and definite in its terms. It must be firm, that is,
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To recall one of the familiar expressions on the subject, the offer shall be made with
animus contrahendi.'™ In other words, “An agreement becomes a contract only if the
parties enter into it with the serious and deliberate intention of constituting an
obligation binding on (...) them at law.”'”* In the particular case of sales contracts,
Van Winsen J said, in Hottentots Holland Motors (Pty) Ltd v R, that, “a statement of
the price by the dealer must be made with the intention of being bound by the
offeree’s acceptance,”!” for it to amount to an offer. Otherwise, the offer is said to
lack animus contrahendi and is not, therefore, binding.

Further to firmness, the offer must, secondly, “be complete™.!” Calling for the
offer’s comprehensiveness means that in order to constitute a valid offer, a proposal
must contain all the essentials and material terms which the party making the offer

envisages to incorporate into the contract.!”” In other words, an offer must be

made with the intention that when it is accepted it will bind the offeror.” See also Christie/Bradfield
Contract 32; Joubert Contract 39; Hawthorne/Hutchison Offer and Acceptance 45 48. There are
authorities that contend that where “the offer is vague and indefinite, and the vagueness is not
determinable, an acceptance of it does not constitute a contract.” See Namibian Minerals
Corporation Ltd v Benguela Concessions Ltd 1997 (2) SA 548 (A); Westinghouse Brake &
Equipment (Pty) Ltd v Bilger Engineering (Pty) Ltd 1986 (2) SA 555 (A) 574; Shell SA (Pty) Ltd v
Corbitt 1986 (4) SA 523 (C) 525-526; all these cases are referred to by Hutchison/Du Bois Contract
733 741. It was judged that the use of expressions such as, “the following general clauses can be
discussed,” does not amount to a firm offer. See Finestone v Hamburg 1907 TS 629 632; Cassimjee
v Cassimjee 1947 (3) SA 701 (N); Roode v Morkel 1976 (4) SA 989 (A); Shell SA (Pty) Ltd v
Corbitt 1986 (4) SA 523 (C) 525-526.

173 See Saambou-Nasionale Bouvereniging v Friedman 1979 3 SA 978 (A) 991G per Jansen JA;
see also Christie/Bradfield Contract 31.

174 See Hutchison/Du Bois Contract 733 752; citing in Fn134: Conradie v Rossouw 1919 AD 279;
Tobacco Manufacturers Committee v Jacob Green & Sons 1953 (3) SA 480 (A) 492-493; De Jager
v Grunder 1964 (1) SA 446 (A) 463; Froman v Robertson 1971 (1) SA 115 (A) 121; Gordon Lloyd
Page & Associates v Rivera 2001 (1) SA 88 (SCA); and Africa Solar (Pty) Ltd v Divwatt (Pty) Ltd
2002 (4) SA 681 (SCA).

175 See Hottentots Holland Motors (Pty) Ltd v R 1956 1 PH K22 (C); see also Lamprecht v
McNeillie 1994 3 SA 665 (A) 670 C.

176 See Joubert Contract 37-38; Hawthorne/Hutchison Offer and Acceptance 45 48; and authorities
quoted by Van der Merwe et al Contract 49 in Fn19.

177 But, Slip Knot Investments 777 (Pty) Ltd v Du Toit 2011 (4) SA 72 (SCA) [12] whereby, a party
is generally not bound to disclose to the other party all the terms of the proposed agreement, unless
“there are terms that could not reasonably have been expected in the contract.” See, in the same
sense, Constantia Insurance Co Ltd v Compusource [19]; Afrox Healthcare Bpk v Strydom 2002
(6) SA 21 (SCA) [36].
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“unequivocal” in the sense that an ambiguous proposal cannot qualify as a valid

offer. In Wasmuth v Jacobs, Levy J stated clearly that,

The rules applicable to the interpretation of an offer, or, for that matter, of an
acceptance of an offer, are not necessarily the same as the rules which are applicable
in the interpretation of contracts. (...) Thus, although a contract, even if it be
ambiguous, may be and generally is binding, the acceptance of the offer (or for that
matter the offer itself) must be unequivocal, i.e. positive and unambiguous.'”®
To illustrate this, an offer related to a contract of sale must at least mention the thing
sold and the price in order to decide whether or not it is complete.

Thirdly, an offer must be “clear and certain”.!” As Du Plessis says, “It is a
general requirement for the creation of contractual obligations that their contents
must be certain (...).”'® To say that an offer must be clear and certain means that its
content must be drafted in terms which express fluidly the significance and extent of
the rights and duties of the parties.!®! In other words, a proposal purporting to be an
offer cannot be vague. An offer can be described as vague when, for instance, it aims
to create a contract different from the one expressed in the terms of the proposal; the
proposal uses a vague language; or it is full of gaps.!8

In summary, in order to amount into a valid offer, the offer should not be
limited to an expression of the will of the parties; it has, rather, to be firm, complete,

clear, and certain.'®® An offer which fails to meet each of these requirements is

invalid.

178 See Wasmuth v Jacobs 1987 3 SA 629 (SWA) 633 E-G.

179 See Hawthorne/Hutchison Offer and Acceptance 45 48; and Joubert Contract 38.

180 Du Plessis Possibility 204 210.

181 See authorities quoted by Joubert Contract 38 in Fn19; but Note 176 above.

182 See Du Plessis Possibility 204.

183 Sections 22(a) & (b) and 25 CPA introduce further conditions in respect of valid offers of
consumer contracts. According to them, an offer must, infer alia, be “in plain and understandable
language” and “disclose whether goods are reconditioned or gray market goods”. A comment of
these provisions is, however, beyond this study. For further comments, see Hawthorne/Hutchison
Offer and Acceptance 45 49; Van Eeden Guide 177.
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The acceptance

The acceptance is basically described as a declaration of will, which indicates
acquiescence to the proposal contained in the offer and which is communicated by
the offeree to the offeror.'®* Hawthorne and Hutchison complement this by saying
that “an acceptance is a clear and unambiguous declaration of intention by the
offeree, unequivocally assenting to all the terms of the proposal embodied in the
offer.”!®> From these definitions, it appears that, for the matter to end in the
conclusion of a contract, an acceptance is also subject to some requirements like its
corresponding offer. One of those requirements consists of the fact that acceptance
must be given by the person to whom the offer was made.!®® It is obvious that, where
the offer is addressed to the public, any member of that public should accept it. When
the offer is addressed to a particular person, or to a group of persons, however, only
that person or a member of the group can express acceptance.

Additionally, in the same way as applies to the offer, an enforceable
acceptance must be “clear and unequivocal or unambiguous”;'®” and made by the

offeree’s “intention to be bound” by his/her commitment.'®® As Van der Merwe and

others have stated,'®

184 See Lowe v Commission for Gender Equality 2002 (1) SA 750 (W); see also Van der Merwe et
al Contract 52; Hutchison/Du Bois Contract 733 742.

185 Hawthorne/Hutchison Offer and Acceptance 45 55.

186 See Levin v Drieprok Properties (Pty) Ltd 1975 2 SA 397 (A) 407C-F per Corbett JA; Blew v
Snoxel 1931 TPD 226; both cases are commented on by Christie/Bradfield Contract 61. See also
cases quoted by Joubert Contract 43 in Fn62 or by Hutchison/Du Bois Contract 733 743 in Fn42
to 45; and comments by Van der Merwe Contract 53. As Corbett JA has said, the requirement for
the offeree to accept in person is justified by the fact that “(...) everyone has the right to select and
determine with whom he will contract and another cannot be thrust upon him without consent
regardless of whether the offeror had special reasons for contracting with the offeree rather than
someone else.” Excerpt reproduced in Christie/Bradfield Contract 61.

187 See Men’s Fair (Pty) Ltd v Bible Society of SA 1976 (4) 12(T); Ebrahim v Khan 1979 (2) SA
498 (N); Breytenbach v Stewart 1985 (1) SA 149 (T); Joubert Contract 43. See also Cunningham
v C and S Estate Agency 1945 TPD 440 443; Collen v Rietfontein Engineering Works 1948 1 SA
413 (A) 421-422; Boerne v Harris 1949 1 SA 793 (A); Christie/Bradfield Contract 64.

188 See Boerne v Harris 1949 1 SA 793 (A); Van Jaarsveld v Ackerman 1974 (3) SA 664 (T) and 1975
(2) SA 753 (A); Kuhn v Raatz 1975 (4) SA 164 (C) and 1976 (4) SA 543 (A). Joubert specifies that the
offeree’s need to commit intentionally is a mere application of the general principle that parties must
act animo contrahendi. Joubert Contract 43; see also Hutchison/Du Bois Contract 733 752.

189 See Van der Marwe et al Contract 53.
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An intention to enter into obligations with the offeror is an essential element
of the acceptance.!”® The consensual basis of contract implies that acceptance
should be by way of conscious reaction to the offer'®! and that for acceptance
to be effective it should correspond with the terms set out in the offer.!> The
acceptance must be unambiguous, so that it is clear to the recipient, using
ordinary reason and knowledge that the agreement is complete.'?

The acceptance must, furthermore, be communicated to the offeror and until
communication takes place there is no constituted contract.!”* The general rule, in
this regard, is that contractual liability arises only when the offeror has had
knowledge of the acceptance.'®> Thus, if the offeror has prescribed a form for

acceptance in the offer, the acceptance must conform to that form,'”® unless there has

been special dispensation.'” If there is a doubt on the question of whether or not

190 See Titaco Projects (Pty) Ltd v AA Alloy Foundry (Pty) Ltd 1996 (3) SA 320 (W) 331; Roberts
v Martin 2005 (4) SA 163 (C); Be Bop A Lula Manufacture & Printing CC v Kingtex Marketing
(Pty) Ltd 2008 (3) SA 327 (SCA).

191'See Bloom v The American Swiss Watch Company 1915 AD 100; Volkskas Spaarbank Bpk v Van
Aswegen 1990 (3) SA 978 (no acceptance where the party is unaware of the offer); Kotze v Newmont
South Africa Ltd 1977 (3) SA 368 (NC) (no acceptance of an offer not yet made); but Flashco (Pty) Ltd
v Carney (Pty) Ltd 1980 (1) SA 235 (ZRA) 238-239.

192 See Legator McKenna v Shea 2010 (1) SA 35 (SCA); Erasmus v Santam Insurance Ltd 1992
(1) SA 893 (W); JRM Furniture Holdings v Cowlin 1983 (4) SA 541 (W); and Lee v American
Swiss Watch Company 1914 AD 121.

193 See Roberts v Martin 2005 (4) SA 163 (C); Simpson v Selfmed Medical Scheme 1992 (1) SA
855 (C); Ebrahim v Khan 1979 (2) SA 498 (N); Men’s Fair (Pty) Ltd v Bible Society of SA 1976
(4) 12 (T); Kahn v Raatz 1976 (4) SA 543 (A); and Boerne v Harris 1949 1 SA 793 (A).

194 See Fern Gold Mining v Tobias (1890) 3 SAR 134; Dietrichsen v Dietrichsen 1911 TPD
486 494-495; R v Dembovsky 1918 CPD 230 240-241; Driftwood Properties (Pty) Ltd v McLean
1971 (3) SA 591 (A) 597; Ficksburg Transport (Edms) Bpk v Rautenbach 1988 (1) SA 318 (A)
332; Amcoal Collieries Ltd v Truter 1990 (1) SA 1 (A) 4.

195 Lubbe/Du Plessis Contract 243 246; Withok Small Farms (Pty) Ltd v Amber Sunrise Properties 5
(Pty) Ltd 2009 2 SA 504 (SCA) [10]; National and Overseas Distributors Corporation (Pty) Ltd v
Potato Board 1958 2 SA 473 (A) 479E.

19 Inrybelange (Edms) Bpk v Pretorius 1966 (2) SA 416 (A); Laws v Rutherfurd 1924 AD 261;
Westinghouse Brake & Equipment (Pty) Ltd v Bilger Engineering (Pty) Ltd 1986 (2) SA 555 (A)
573; Amcoal Collieries Ltd v Truter 1990 (1) SA 1 (A) 4.

197 See McKenzie v Farmers’ Co-operative Meat Industries Ltd 1922 AD 16 22; Ex parte Davis
1950 SR 270; Driftwood Properties (Pty) Ltd v McLean 1971 (3) SA 591 (A) 597; Esack v
Commission on Gender Equality 2001 1 SA 1299 (W) 1308; Seeff Commercial and Industrial
Properties (Pty) Ltd v Sibermna 2001 (3) SA 952 (SCA) 958. In R v Nel 1921 AD 339, Solomon
JA said: “(...) where an order is sent to a person at a distance to supply certain goods at a certain
price, the offer is accepted not by the delivery but by the dispatch of the goods, and the offeror
impliedly dispenses with the necessity of the acceptance being communicated to him.” In the same
sense, Reid v Jeffreys Bay FProperty Holdings (Pty) Ltd 1976 3 SA 134 (C) 137D-G; Seeff
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dispensation has been given, the communication of the acceptance is indispensable.
In that case, there is a presumption that the contract will be completed once the
acceptance of the offer is communicated to the offeror.!®

In short, for it to be effective, the acceptance is also subject to preliminary
conditions as is the offer; it must be transmitted by the offeree, be clear and

unequivocal, and be brought to the offeror’s attention; otherwise it is unenforceable.

3.3.2.6 Conclusion on the necessity of an agreement

The agreement of the parties plays an important role in the field of the law of contract.
The parties must reveal their intention to be bound by the content of the contract.
Where consensus has not been reached, nevertheless, their agreement may be
inferred from acts performed by one or another. Van der Merwe and others state, in

this regard, that,

The South African law of contract seems to have reached the point where, on the
basic assumption that a contract is primarily an expression of the actual intention of
the participants, the objective considerations which serve to recognise and protect
the reasonable expectations of those participants, and which have over many decades
been expressed in various alternatives, are being assimilated into a unitary
qualification of consensus.!*
As has been mentioned earlier, contractual liability is based, under contemporary
South African jurisdiction, upon a double theory, the will theory and the reliance
theory. Thus, though the requirement regarding the consent of the parties remains
noteworthy, with the way in which the reliance theory has been welcomed in the case
law, one might be attempted to consider it to be the modern leading approach to

contract. In any case, the intention of the parties is usually made known by the offer

Commercial and Industrial Properties (Pty) Ltd v Sibermna 2001 (3) SA 952 (SCA) 958; Ideal
Fasteners Corporation CC v Book Vision (Pty) Ltd [2002] 1 All SA 321 (D) 325; Withok Small
Farms (Pty) Ltd v Amber Sunrise Properties 5(Pty) Ltd 2009 2 SA 504 (SCA) [10]; and
Christie/Bradfield Contract 72-73.

198 See Dietrichsen v Dietrichsen 1911 TPD 486 494; Driftwood Properties (Pty) Ltd v McLean
1971 3 SA 591 (A) 597D-G; Remini v Basson 1993 3 SA 204 (N) 211G-212D.

199 Van der Merwe et al Contract 45.
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and acceptance method of contracting as will be discussed in detail in chapter 5. At
present, it is necessary to analyse other fundamental principles of the law of contract,
viz. freedom and the sanctity of contract, good faith, and public policy

considerations.

3.3.3 Freedom and the Sanctity of Contract

Apart from consensus and reliance, the other ground rules of contract law include
freedom and the sanctity of contracts. The freedom of contract rule is naturally linked
to the individual and the liberal vision of the eighteenth century.?® In the context of
South African law, the idea of freedom goes together with the notion of sanctity. This
dual notion “reflects a concept of contract, and a body of legal doctrine, that English
writers generally refer to as the classical law of contract.”°! Hence, the case law and
scholars admit that the law of contract, in South Africa, has as one of its central
principles the freedom of contract.?’?

As arule, the freedom of contract “entails a general freedom to choose whether
or not to contract, with whom to contract, and on what terms to contract.”??* Freedom
means, in other words, that the parties have the right to negotiate and discuss the
content of the contract according to their aspirations without any external
interference. In that sense, the principle of freedom is given meaning by means of
the expression of “consensus to contract”. With regard to the concept “sanctity of

contract”, it “entails holding the parties bound to their agreement, once it has been

properly reached.”?%*

200 See explanation under Section 2.3.2 above; see also Bhana/Pieterse 2005 (122) 4 SALJ 865.

201 See Hutchison in Contract 23.

202 See Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) 9E; Afrox Healthcare Bpk v Strydom 2002 (6)
SA 21 (SCA); Brisley v Drotsky 2002 (4) SA 1 (SCA) §§94-95; Napier v Barkhuizen 2006 (4) SA
1 (SCA) §8§12-13; Eiselen E-Commerce 7; Hutchison/Du Bois Contract 733 737; Hutchison in
Contract 21; Kerr Contract 129; Bhana/Pieterse 2005 (122) 4 SALJ 865 866-867.

203 Hutchison/Du Bois Contract 733 737; Hutchison in Contract 23 & 24; Bhana/Pieterse 2005
(122) 4 SALJ 865 867; Van der Merwe et al Contract 9; Eiselen E-Commerce 7.

204 Hutchison/Du Bois Contract 733 737; Hutchison in Contract 21.
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The interaction between the principles of freedom and sanctity is well
described through an earlier dictum borrowed from Sir George Jessel MR in Printing

& Numerical Registering Company v Sampson whereby it is stated that,

If there is one thing that more than another public policy requires, it is that men of
full age and competent understanding shall have the utmost liberty of contracting,
and that their contracts when entered into freely and voluntarily shall be held sacred
and shall be enforced by courts of justice. Therefore you have this paramount public
policy to consider — that you are not lightly to interfere with this freedom of
contract.?%
The ruling in the Printing & Numerical Registering Company v Sampson case means
that the fundamental assumptions of individual autonomy connected with the liberty
to consent to a contract form the foundations of the principle of sanctity of contract. In
other words, according to the freedom and sanctity principles, once it is clear that a
contract has been freely negotiated and that its terms are not immoral, illegal, or
contrary to the public interest, the contract should be enforced pacta sunt servanda.**®
More specifically, owing to the fact that contracting parties are lawmakers for
themselves, any judicial interference in their businesses must be viewed with
scepticism.?” Such are also the approaches of the modern CC and SCA,** for which
the principle pacta sunt servanda is consistent with constitutional standards of

autonomy and dignity.?%

205 See Printing & Numerical Registering Company v Sampson (1875) LR 19 Eq 462 465; quoted
with approval in Wells v South African Alumenite Company 1927 AD 69 73 per Innes CJ; Edourd
v Administrator, Natal 1989 (2) SA 368 (D) 379. For scholars, see Zimmerman in Southern Cross
217 240 Fn170; Bhana/Pieterse 2005 (122) 4 SALJ 865 867 Fn7.

206 See Hutchison in Contract 23; Hutchison/Du Bois Contract 733 737; Van der Merwe et al
Contract 9.

207 Bhana/Pieterse 2005 (122) 4 SALJ 865 867.

208 See Barkhuizen v Napier 2007 5 SA 323 (CC) [57] - [87]; Brisley v Drotsky 2002 (4) SA 1 (SCA)
§890 and 94; Napier v Berkhuizen 2006 (4) SA 1 (SCA) §13; Den Braven SA (Pty) Ltd v Pillay 2008
6 SA 229 (D) [32]; see also comments by Hutchison/Du Bois Contract 733 737; Sutherland 2008 (3)
Stell LR 390; and Sutherland 2009 (1) Stell LR 50.

209 See among others, Reddy v Siemens Telecommunications (Pty) Ltd 2007 2 SA 486 (SCA) [21];
Barkhuizen v Napier 2007 5 SA 323 (CC) [57] - [87]; Den Braven SA (Pty) Ltd v Pillay 2008 6 SA
229 (D) [32] [33]; Nvandeni Local Municipality v Hlazo 2010 4 SA 261 (ECM) [92]; Bredenkamp
v Standard Bank of South Africa Ltd 2010 4 SA 468 (SCA) [37].
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In Barkhuizen v Napier, the CC ruled, however, that the principle according to
which a valid contract must be enforced pacta sunt servanda is not “a sacred cow that
should trump all other considerations.”!° That is to say that, the freedom of contract
rule is not applied absolutely; rather it has some limits. As Zimmerman has
demonstrated, in all modern legal systems, including South African contract law, “the
freedom of the parties to determine the content of their transaction is limited not only
by statutory prohibitions but also by certain extra-legal standards.”?!! Insofar as extra-
legal standards are concerned, they include concepts such those of public policy,
public interest, morality, and good faith. Thus, if a contract is at variance with the
needs of public policy as stipulated by the Constitution,?'? or if it is judged contrary to
the public interest, that contract should not be enforced.?!* The unenforceability, in this
case, is justified by the fact that a contract which contravenes the rules of public policy,
public interest, or morality is void.*!*

Moreover, the freedom of contract may be limited by the use of “standard-
form contracts” in business transactions. As Sachs J said, in Barkhuizen v Napier,
standard form contracts are kinds of contracts that are drafted in advance in a “take-
it-or-leave-it” nature and which thus remove the opportunity for hands on
negotiations.?’> In these types of contracts, the negotiation of the terms of an

agreement occurs only in a limited number of clauses related to basic matters such

210 Barkhuizen v Napier 2007 5 SA 323 (CC) [15].

211 Zimmerman Obligations 706; for instances of acts prohibited by statutes, see Joubert Contract
132.

212 See Brisley v Drotsky 2002 (4) SA 1 (SCA) §91; taking support on Sasfin (Pty) Ltd v Beukes
1989 (1) SA 1 (A); De Beer v Keyser 2002 1 SA 827 (SCA) [22]; see also comments by
Hutchison/Du Bois Contract 733 737; Sutherland 2009 (1) Stell LR 50-53; Christie/Bradfield
Contract 17; Kerr Contract 181-235.

213 See Basson v Chilwan and Others 1993 (3) SA 742 (A); Ex parte Minister of Justice: in re
Nedbank Ltd v Abstein Distributors (Pty) Ltd and Others and Donelly v Barclays National Bank
Ltd 1995 (3) SA 1 (A).

214 See Brisley v Drotsky 2002 (4) SA 1 (SCA) §91; Ismail v Ismail 1983 (1) SA 1006 (A);
Bezuidenhout v Strydom (1884) 4 EDC 224 225-226; Robinson v Randfontein Estates Gold Mining
Co Ltd 1925 AD 178 204; Hurwitz v Taylor 1926 TPD 81; Couzyn v Laforce 1955 (2) SA 289 (T);
Kraukamp v Buitendag 1981 (1) SA 606 (W); Magna Alloys and Research (SA) (Pty) Ltd v Ellis
1984 (4) SA 874 (A).

215 See Sachs J’s minority judgement in Barkhuizen v Napier 2007 5 SA 323 (CC) [135]; see also
Hutchison in Contract 24.
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as the price, quality of the goods, and their delivery.?!® For any other issues, it simply
refers to standard business conditions and terms which limit the freedom of the
parties.?!” It has been estimated that around 95 per cent of all transactions are formed
in this manner these days.?'8

Briefly, although the law recognises the value of principles such those of
freedom of contract, sanctity, and pacta sunt sevanda, these theories are not absolute
at all. They are, instead, limited either by legal prohibitions, the practice of business,
or as discussed in detail below, by certain external ideals such public policy, public

interest, and good faith.

3.3.4 Good Faith in Contracts

3.3.4.1 Introduction

The duty of good faith is generally understood as a hope and obligation that people
act honestly and fairly in negotiating and carrying out contractual obligations.
Hutchison specifies that, the norm of good faith has played, from the outset, “a
significant role in the development of the Roman law of contract and helped breathe
an equitable spirit into the body of the civil law throughout the course of the ensuing
centuries.”?!” Recently, there has been much debate about the role it “might play in
modern law of contract, as a counterweight to the dominant idea of freedom of
contract.”*?° Thus, a further aspect of consensus as the basis of contract is that all
contracts must be executed in good faith.

One is reminded that the modern theory of contract derives from the

consensual principle of Roman law. Under that legal system, contracts were

216 Ejselen in Scott Commerce 144.

217 See discussion in Sections 5.3.5.3 and 5.3.5.4 below relating to the inclusion of standard terms
in contracts and the solutions to the question of battle of forms.

218 See Hutchison in Contract 25.

219 Tbid 27,

220 Tbid.

www.manaraa.com



159

governed by the principle of bona fides.?*' But, because modern South African

contract law is a mixed legal system,?*

it is important to look first at the role the
good faith duty plays under Anglo-American common law countries before

discussing its place in South Africa.

3.3.4.2 Good faith duty in Anglo-American jurisdictions

Historically speaking, the principle of good faith was not known in countries that
belong to the common law legal system. With regard to English contract law, for
instance, Goode said, in one of his addresses in Italy, that in England they find it
difficult to adopt as general a concept as “good faith” the meaning of which, in
addition, they do not know.??®> In 1989, when establishing a comparison between

English and civil law systems, Bingham LJ specified,

In many civil law systems, (...) the law of obligations recognises and enforces an
overriding principle that in making and carrying out contracts parties should act in
good faith. (...) English law has, characteristically, committed itself to no such
overriding principle but has developed piecemeal solutions in response to
demonstrated problems of unfairness.?**

Lord Ackner put it, likewise, that,

[The] concept of a duty to carry negotiations in good faith is inherently repugnant to
the adversarial position of the parties when involved in negotiations. Each party to
the negotiations is entitled to pursue his own interest, so long as he avoids making

221 Zimmerman in Southern Cross 217; Zimmerman Obligations 667. Roman law recognised only
a number of limited contracts which were categorised according to the procedural form of
obligations arising from them in stricti iuris and bonae fidei contracts. Insofar as stricti iuris
contracts were concerned, they were binding even though the contract has been formed by fraud.
222 Cf. Section 3.2.5 above.

223 Goode “The concept of ‘Good Faith’ in English Law”; quoted in Farnsworth Good Faith 153.
224 See Bingham LJ in Interfoto v Stiletto [1989] QB 433 439; quoted by McCamus Contracts 780;
Harrison Good Faith 4. Harrison is of opinion, however, that denying the existence of a
requirement of good faith in English Law is contrary to popular belief in that jurisdiction. Relying
on the same Bingham’s ruling in Interfoto v Stiletto, Harrison contends that the civil law principle
of good faith which requires parties not to deceive each other is “a principle which any legal system
(including English law) must recognise (brackets added).”
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misrepresentations. A duty to negotiate in good faith is unworkable in practice as it

is inherently inconsistent with the position of the negotiating parties.??

A similar situation is also observed in relation to the execution of the contract. As for
negotiations, parties are entitled to exercise their contractual rights and obligations
for whatever reason they choose during the implementation stage.??® Shortly, as
Potter LJ pointed out in James Spencer & Co Ltd v Tame Valley Padding Co Ltd,
“there is no general doctrine of good faith in the English law of contract. The
plaintiffs are free to act as they wish provided that they do not act in breach of a term
of the contract.”*’

By contrast to English law, an eloquent illustration of the good faith
requirement is found in §1-203 of the American Uniform Commercial Code (UCC)
which reads, “Every contract or duty within the UCC imposes an obligation of good
faith in its performance or enforcement.”??® In the perspective of American law, §1-
201(11) UCC defines good faith as “honesty in fact in the conduct or transactions

concerned.” This definition has been criticised as being narrow and making the UCC

§1-203 very weak.?” To complete it, §1-201(11)*° and §2-103(1)(b) provide a

225 Lord Ackner; cited by Zimmerman/Whittaker Good Faith 40.

226 Tbid.

227 James Spencer & Co Ltd v Tame Valley Padding Co Ltd 8 April 1998; quoted in
Zimmerman/Whittaker Good Faith 40. Exceptionally, the obligation of good faith within the
English law of contract has been deduced from individual cases through the term of “reasonable
expectations of honest people” imposed on parties. See Farnsworth Good Faith 157; Fu Contract
63; and Smith v Hughes (1871) LR 6 QB 597.

228 As a rule, §1-203 UCC does not have the ambition of governing all kinds of contracts. It is
concerned rather with contracts covered by the UCC, viz. sales of goods contracts, letters of credit,
and security agreements. Nevertheless, the good faith duty has sometimes been extended to cases
not specifically within §1-203 whether as a matter of common law, or by analogy to the Code, or
both. Before the 1960s, American contract law did not acknowledge the duty of good faith at all.
A real acknowledgement of a widespread general obligation of good faith came in the 1979s with
the publication of the new Restatement of Contracts Second. Section 205 of this Restatement,
entitled “Duty of Good Faith and Fair Dealing”, stipulates: “Every contract imposes upon each
party a duty of good faith and fair dealing in its performance and its enforcement.” It should be
noted that a Restatement is a special type of law made by the American Law Institute to formulate
with some precision the leading rules and principles in major fields of the American law. With
regard to contract law, the first Restatement was promulgated in 1932 and the second entered into
force in 1981. See Summers Good Faith 118.

229 See Farnsworth Good Faith 153; Powers 1999 (18) JL & Com 333.

230 This has become now §1-201(20) with, however, the same wording.
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broader definition of good faith particularly with regard to the sale of goods. As
stated by these provisions, good faith in the case of a merchant means, “honesty in
fact and the observance of reasonable commercial standards of fair dealing in the
trade.” With reference to this definition, one commentator has stated that the duty of
good faith and fair dealing pursue among other purposes, “the faithfulness to an
agreed common purpose, consistency with the justified expectations of the other
party, and consistency with community standards of decency, fairness, or
reasonableness.””! Such being its goal, it is then judicious that American sellers and
buyers cannot expressly exclude the duty of good faith while negotiating or
performing a contract.

The USA is not the only common law country to have adopted the principle
of good faith. Australia and Canada have also done so. As regards Australia, many
commentators, scholars, and judges, have suggested that Australian contract law is
heading towards recognising good faith and fair dealing duties.>** The first stage of
approving the relevance of these values in the performance of contracts was made by
Justice Priestley JA in Renard Constructions v Minister for Public Works.*>* In the
case, Priestly considered that a duty that parties act in good faith in running their
contractual obligations should generally be implied into contracts.>** He stressed the
opportunity for Australia to compel “in all contracts a duty upon the parties of good
faith and fair dealing in its performance.”** After referring to the development of the
theory of good faith, particularly in the USA and Canada, Priestley considered that

the recognition of such a duty is in line with existing community standards.>*® Since

231 Summers Good Faith 125.

232 For a list of writings approving the existence of an obligation of good faith under Australian
law, see Farnsworth Good Faith 157.

233 See Renard Constructions (ME) Pty v Minister for Public Works (1992) 26 NSW LR 234 268F;
commented on by Willmott/Christensen/Butler Contract Law 279; Farnsworth Good Faith 153;
Powers 1999 (18) JL & Com 333.

234 Renard Constructions (ME) Pty v Minister for Public Works (1992) 26 NSW LR 234 268F.

235 Th;

¢ I,
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then, other courts®*’ have often approved his position in acknowledging the existence
and enforceability of express and implied obligations of good faith and fair dealing
under Australian contract law.?*® Furthermore, in a number of single Justice Supreme
Court decisions, it has been assumed that a duty of good faith would be implied in
all commercial contracts.>’

With regard to Canada, it has also expressed its approval of the good faith
principle. One Canadian lawyer has, besides this, described this standard as “a vital
norm in contract law.”?*® As Farnsworth argues, “the pervasiveness of good faith in
contracts has important implications for theories of contract law, for the relationship
between law and society, and for the law in its practical day-to-day operation.”?*!
O’Byrne describes good faith as an improvement instrument of contract law because
“it brings clarity and simplicity.”?*? In a few words, Canadian courts have also, these

days, frequently made reference to the duty of good faith which is established there

as a basic principle of contract law.?*

237 For a list of decisions in which good faith was implied, see Willmott/Christensen/Butler

Contract 280-283.

238 Peden 2003 (15) 2 12 Bond Law Review 186.

239 Willmott/Christensen/Butler Contract 285.

240 Reiter “Good faith in Contracts™; quoted in Farnsworth Good Faith 153. The interest of
Canadian common law lawyers in the good faith obligation seems to have been influenced by two
of the Ontario Law Reform Commission reports, namely the Report on Sale of Goods (Ottawa
Ministry of the Attorney General 1979), and the Report on the Amendment of the Law of Contract
(Toronto Ontario Law Reform Commission 1987); both reports referred to by McCamus Contracts
781 Fn8 & 9; and Farnsworth Good Faith 153 Fn27.

241 Farnsworth Good Faith 153.

242 O’Byrne 2007 (86) 2 Canadian Bar Review (The) 193. That seems to be the reason why Article
1375 of the Quebec Civil Code has provided an express obligation of good faith relevant to three
distinct areas, the negotiation of contract, its performance or execution, and its enforcement. It has
been ruled in this respect that, a seller who seeks to terminate a contract must exercise his/her right
reasonably and in good faith as he/she would act for its performance and negotiation. See Mason v
Freedman (1958) SCR 483 487; quoted by Grossman/Na http://www.fmc-law.com/upload/en/
publications/archive/Good Faith_in_Real Property Law_Nov2001.pdf 2.

243 For an analysis of the leading cases making reference to the good faith duty under Canadian
law, see McCamus Contracts 784 to 803. The author distinguishes three categories of authorities
in relation to good faith: those imposing a cooperation duty between the parties; those which limit
the exercise of contractual discretionary powers; and authorities which prevent parties from
evading contractual obligations.
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Succinctly, though England is unreceptive to the good faith obligation, its
value has been acknowledged in other leading common law legal family nations,
including the USA, Australia, and Canada. There, the duty of good faith governs both

the conclusion and performance of contracts as it does under South African law.

3.3.4.3 Good faith duty in the South African law of contract

Modern South African case law and writers agree with the general principle that the
concept of bona fides or “good faith” was one of the most important ideals in the
development of Roman contract law.?** The principle gained its influence in relation
to the iudicia stricti iuris maxim “as a result of a specific standard clause, inserted
into a procedural formula at the request of the defendant. That clause was known as
the exceptio doli.”** With time, the distinction between stricti iuris and bonae fidei
contracts became meaningless.

With regard to Roman-Dutch law, it is only towards the eighteenth century
that Roman-Dutch authors specified, for the first time, that all contracts were based
on consent and that they were, therefore, bonae fidei.**® The latter expression meant
that all kind of contracts were based on the principle of good faith so that contracting
parties were required to conclude their contract in a way consistent to it. Modern
South African law has adhered to this novel approach too. As stated by Joubert JA
in Bank of Lisbon and South Africa Ltd v De Ornelas, “(...) contracting parties were

bound to everything which good faith reasonably and equitably demanded.”**’

244 Zimmerman in Southern Cross 218; Hutchison in Contract 26.

245 Roman law had established a distinction between the exceptio doli specialis which was
concerned with contracts concluded by fraud, and the exceptio doli generalis which was invoked
in circumstances of bad faith. The exceptio was, on the whole, a defence method to the plaintiff’s
claim. See Kerr 2008 (125) SALJ 241 247; Zimmerman in Southern Cross 218.

246 While annotating Van Leeuwen’ Het Rooms-Hollands-Regt, Cornelis Willem Decker said,
“(...) we may also conveniently dispense with the division of contracts into stricti iuris and bonae
fidei, for, according to our customs, all contracts are considered to be bonae fidei, which necessarily
follows, if we hold that with us all contracts are constituted by consent.” Excerpt reproduced by
Zimmerman in Southern Cross 220; see also Hutchison in Contract 27; Bhana/Pieterse 2005 (122)
4 SALJ 865 867.

247 Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 601.
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Accordingly, “the courts should have had wide powers to read into a contract any
term that justice required.”**

It should be noted that one of the main instruments employed by South African
courts to introduce the good faith requirement into the law of contract was the
Roman-law defence of “bad faith” referred to before as the exceptio doli.**® In the

words of Glover,

[The] exceptio doli [generalis] had been viewed as an equitable defence that allowed
a defendant to resist a claim for performance under a contract when there was
something unconscionable about the plaintiff’s seeking to enforce the contract (or a
clause thereof) in the specific circumstances of that case.?°
The exceptio doli doctrine has been used by the judiciary for a long time to improve
South African contract law with new common law principles imported from English
law and not necessarily known to Roman-Dutch law. Those policies include the
fictional fulfilment of conditions, rectification, and estoppel.*!
As Hutchison has said, the AD was, on a number of occasions, prepared to
assume that a defence based on the exceptio doli “was still possible in modern law, at

any rate in circumstances where enforcement of the plaintiff’s remedy ‘would cause

some great inequity and would amount to unconscionable conduct on his part’.”?>2 The

248 See Tuckers Land and Development Corporation (Pty) Ltd v Hovis 1980 (1) SA 645 (A) 652,
per Jansen JA.

249 See Brand 2009 (126) SALJ 71; Bhana/Pieterse 2005 (122) 4 SALJ 865 867. One of the most
important cases on the exceptio doli matter is Rand Bank v Rubenstein 1981 (2) SA 207 (W); see
also Rance v Philips and B Lazarus v Levy and the Glencairn GM Co 1893 Hertzog 50; quoted by
Zimmerman in Southern Cross 221 and 234.

250 Glover 2007 (124) 3 SALJ 449.

251 For cases employing one or the other of these doctrines, see Zimmerman in Southern Cross 221-
236. As far as estoppel is concerned, it is a legal fiction according to which a party who has been
misled and who has acted in reliance of such a misrepresentation is allowed to prevent its co-
contractant from relying on the correct state of affairs before the court. (See Van der Merwe et al
Contract 28.) Of English origin, the doctrine of estoppel was welcomed in South Africa in the
1960s on the basis that it was similar to the Roman law exceptio doli mali rule. (See Connock’s
(SA) Motor Co Ltd v Sentraal Westelike Ko-operatiewe Maatskappy Bpk 1964 (2) SA 47 (T) 49.)
Since then, it has been referred to in contracts as a corrective to fill shortcomings of the consensual
theory in cases of dissensus. See Van der Merwe et al Contract 31; Van der Merwe et al South
Africa Report 95 180-181.

252 See Hutchison in Contract 27; citing Zuurbekom Ltd v Union Corporation Ltd 1947 (1) SA 514
(A) 537; Weinerlen v Goch Buildings Ltd 1925 AD 282 292-293; and Paddock Motors (Pty) Ltd v
Igesund 1976 (3) SA 16 (A) 27-28.
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question was only settled in the Bank of Lisbon and South Africa Ltd v De Ornelas
case.’> On the subject, the majority of the AD, led by Joubert JA, came to the
conclusion that “the exceptio doli had never been received into Roman-Dutch law and
afforded no grounds for the recognition of a substantive defence based on equity in
modern South African law.”** Joubert was so sceptical about the exceptio doli clause
that he came to lay it to rest. In the Bank of Lisbon case, when delivering the judgement
of the majority, the learned judge stated that the time was ripe to bury, once and for
all, “the exceptio doli generalis as a superfluous defunct anachronism.”*° He added,
as if to confirm his decision, “Requiescat in pace” >

The rule under the Bank of Lisbon case was then interpreted as bringing to an
end the implementation of the good faith principle in South African law.*” Mr Justice

258

Brand is of this opinion.”® He says, “the rules of our law of contract have become

so firmly established that there is no room for any further development so as to give

effect to bona fides (...) even when this were to be demanded by the changing needs

or values of society.”?”

According to Zimmerman, in contrast,

If the modern theory of contract descends from the consensual contracts of Roman
law, there is no longer any room for a specific procedural device such as the exceptio
doli. The substantive content of that exceptio had been absorbed into the requirement
of good faith underlying the operation of all consensual contracts. Therefore,
whenever the term ‘exceptio doli’ was used, it was a mere facon de parler — a

253 Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 601.

254 Hutchison in Contract 27-28; Christie/Bradfield Contract 12; Glover 2007 (124) 3 SALJ 449
450. In other words, “Before [the] Bank of Lisbon and South Africa [case], it was generally assumed
that the exceptio doli generalis provided a remedy against the enforcement of an unfair contract
and against the unfair enforcement of contracts.” Enlightenment borrowed from Crown Restaurant
CC v Gold Reef City Theme Park (Pty) Ltd 2008 (4) SA 16 (CC); see also Kerr 2008 (125) SALJ
241 248.

255 See Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 601 607 (B); but
minority judgment by Jansen JA.

256 Ibid. But, Kerr 2008 (125) SALJ 241, who considers that this case was wrongly decided.

257 On the vicissitudes of the principle of good faith, see Hawthorne 2003 (15) Merc L J 271.

258 Brand 2009 (126) SALJ 74.

259 Ibid.
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convenient way for a defendant to allege that the plaintiff’s behaviour constituted an

infringement of the principle of bona fides.**
Zimmerman’s point of view has currently been advocated either by writers or by
courts. In Eerste Nasionale Bank van Suidelike Africa Bpk v Saayman, for instance,
Olivier JA explained extensively the importance and value the principle of good faith
plays in the South African law of contract.?®! He described its role as being “simply
to actualise the convictions of the community with regard to decency,
reasonableness, and fairness.”?%? In the opinion of Olivier, “the function of good faith
is to give expression to the community’s sense of what is fair, just, and reasonable
(...), (so that) the majority decision in Bank of Lisbon should not be read as denying
it this role.”?% In NBS Boland Bank Ltd v One Berg River Drive CC, likewise, the
SCA expressed its approval for the role played by modern concepts such as those of
“(...) bona fides (or good faith) and contractual equity” in contractual dealings.?®*
Regarding the CC, it has also recognised, in the Barkhuizen v Napier case, that the
requirement of good faith underlies contractual relationships.?®

Lower courts have interpreted the behaviour of the supreme courts as a means
of giving “the green light in the direction of the development of a concept of good
faith in (...) (South African) law of contract which would render the body of contract
law congruent with the values of (...) (the South African) constitutional

community.”?®® Since then, it has been admitted that, under modern South African

260 Zimmerman in Southern Cross 240.

261 Ferste Nasionale Bank van Suidelike Africa Bpk v Saayman 1997 (4) SA 302 (SCA); excerpt
translated from original Afrikaans by Hutchison in Contract 28-29; see also Glover in Essays 112.
262 Tbid.

263 Tbid. But, Hawthorne 2003 (15) Merc L J 271 who believes that, though the good faith duty has
become an important component of modern South African law (cf. Tuckers Land and Development
Corporation (Pty) Ltd v Hovis 1980 (1) SA 645 (A) 652), it was denied such meaning in the Bank
of Lisbon decision.

264 NBS Boland Bank Ltd v One Berg River Drive CC 1999 (4) SA 928 (SCA) 937F-G.

265 Barkhuizen v Napier 2007 5 SA 323 (CC) [80].

266 See, in particular, Mort v Henry Shields-Chiat 2001 (1) SA 464 (C) 475 per Davis J; Miller v
Dannecker 2001 (1) SA 928 (C) 938-939; Janse van Rensburg v Grieve Trust 2000 (1) SA 315
(C); see also comments by Hutchison in Contract 29. Of course, in a triple decision introduced by
Brisley v Drotsky, the SCA disagreed with the lower courts’ understanding of the supreme courts’
position vis-a-vis the good faith principle. See Brisley v Drotsky; Afrox Healthcare Bpk v Strydom
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contract law, all contracts are bonae fidei.**’ That is to say, contracting parties have
a basic duty to negotiate and contract in good faith. And, as long as a contract is
valid, each party is bound by its terms.?® To associate Harms’ opinion in
Bredenkamp v Standard Bank, with the ruling in Bank of Lisbon, both parties are
bound to everything required by good faith and equity.**’

It is important to note that, about 40 years before the cases cited above, Jansen

J had already explained, in Meskin NO v Anglo-American Corporation of SA Ltd and

2002 (6) SA 21 (SCA); and South African Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323

(SCA). Its opinion is summarised as follows:
Concepts such as good faith, reasonableness and fairness, while fundamental to the law of
contract, were merely abstract values rather than independent, substantive rules that could be
employed by a judge to intervene in contractual relationships. As abstract values, they
underpinned and informed the substantive law of contract, shaping its rules and doctrines, and
thereby performing a creative, controlling and legitimating function. However, they could not
be acted upon directly to strike down or to refuse to enforce an otherwise valid contractual term.
To give judges a discretionary power to disregard contractual provisions that offended their
personal sense of what is fair and reasonable would give rise to legal and commercial
uncertainty; and the same result would follow if the enforcement of contracts were made to
depend on vague notions of boni mores or the legal convictions of the community.

See summary by Hutchison in Contract 29; see also Glover in Essays 110; Glover 2007 (124) 3

SALJ 449 451. In a separate concurring judgement in Brisley v Drotsky 35D-F, Cameron JA

supplemented this by saying that,
Neither the Constitution nor the value system it embodies give the courts a general jurisdiction
to invalidate contracts on the basis of judicially perceived notions of unjustness or to determine
their enforceability on the basis of imprecise notions of good faith. On the contrary, the
Constitution’s values of dignity and equality and freedom require that the courts approach their
task of striking down contracts or declining to enforce them with perceptive restraint. One of
the reasons (...) is that contractual autonomy is part of freedom. Shorn of its obscene excesses,
contractual autonomy informs also the constitutional value of dignity. (...) The Constitution
requires that its values be employed to achieve a careful balance between the unacceptable
excesses of contractual ‘freedom’, and securing a framework within which the ability to contract
enhances rather than diminishes our self-respect and dignity.

Quoted with approval by Brand JA in Afrox Healthcare Bpk v Strydom 38C; see also Barkhuizen v

Napier 2007 5 SA 323 (CC) [57]; Advtech Resourcing (Pty) Ltd t/a Communicate Personnel Group

v Kuhn 2008 (2) SA 375 (C) [30] per Davis J; Den Braven SA (Pty) Ltd v Pillay 2008 (6) SA 229

(D) [33] per Wallis AJ.

267 See Meskin NO v Anglo-American Corporation of SA Ltd and another 1968 (4) SA 793 (W)

802 A; Tuckers Land and Development Corporation (Pty) Ltd v Hovis 1980 (1) SA 645 (A) 652;

see also Christie/Bradfield Contract 281; Bhana/Pieterse 2005 (122) 4 SALJ 865 867; Glover in

Essays 109; Zimmerman in Southern Cross 240.

268 Bredenkamp v Standard Bank 2010 ZASCA 75 (27 May 2010) 33.

299 Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 601.
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another, the time when the duty of good faith is required.’” Jansen started by
underlining the fact that all contracts are usually entered into in good faith. He
continued then that by asserting all contracts to be concluded in good faith “(...)
involves good faith (...) as a criterion in interpreting a contract (...) and in evaluating
the conduct of the parties both in respect of its performance (...), and in its antecedent
negotiation.”””! With such an understanding, it follows that the duty of good faith
constitutes one of the bases of South African contract law as it is in other modern
legal systems.?’* At every stage of the contract, therefore, from negotiations to the
performance of obligations, parties have to behave in a manner consistent with that
value.?”

With regard to the negotiation process, first, the South African historical
position gives the impression of lining up with that of English law according to which
a party may freely withdraw from negotiations at any stage up the conclusion of the
contact.’™ Such a traditional approach, as illustrated by the Murray v McLean case,*”

reflects the reluctance of English and, with its influence, South African courts to

270 Meskin NO v Anglo-American Corporation of SA Ltd and another 1968 (4) SA 793 (W) 802 A;
commented on by Kerr Contract 301.

271 1bid; confirmed in Eerste Nasionale Bank van Suidelike Africa Bpk v Saayman 1997 (4) SA 302
(SCA; [1997] 3 All SA 391 (A) 403d-415e; Standard Bank of South Africa Ltd v Prinsloo and
another 2000 3 SA 576 (C) 584J-585D; and Miller and another NNO v Dannecker 2001 1 SA 928
(C) 938H-939A.

272 See Yacoob J in Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd (CCT 105/10
[2011] ZACC 30 (17 November 2011) 2012 (1) SA 256 (CC) [22] for whom, “Good faith is a
matter of considerable importance in our contract law and the extent to which our courts enforce
the good faith requirement in contract law is a matter of considerable public and constitutional
importance.”

273 See Meskin NO v Anglo-American Corporation of SA Ltd and another 1968 (4) SA 793 (W)
804D; Tuckers Land and Development Corporation (Pty) Ltd v Hovis 1980 (1) SA 645 (A) 652;
Fourie NO en’ n Ander v Potgietersrusse Stadsraad 1987 (2) SA 921 (A) 927G-H; Bank of Lisbon
and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) 601; LTA Construction Bpk v
Administrator, Transvaal 1992 (1) SA 473 (A) 480; see also Zimmerman in Southern Cross 217,
and Glover in Essays 109.

274 See Christian v Ries (1898) 13 EDC 8 15; Gous v Van der Hoff (1903) 20 SC 237 240; Scott v
Thieme (1904) 11 SC 570 577; R v Nel 1921 AD 339 344; Union Government v Wardle 1945 EDL
177 181; Hersch v Nel 1948 3 SA 686 (A) 693; Greenberg v Wheatcroft 1950 2 PH A 56 (W); Bird
v Sumerville 1960 4 SA 395 (N) 400; Stewart v Zagreb Properties (Pty) Ltd 1971 2 SA 346 (RA)
352. See also Christie/Bradfield Contract 54; Van der Merwe et al Contract 80; Lubbe/Du Plessis
Contract 243 246; Hutchison/Du Bois Contract 733 744.

25 Murray v McLean 1970 (1) SA 133 (R).
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apply the principle of good faith as a counterweight to one party’s improper conduct.
Similarly, the view in Hamman v Moolman®’® reveals that each party to negotiations
must safeguard his/her own interests. As regards South African law, particularly, this
approach has happily been amended by the rule in Bayer South Africa (Pty) Ltd v
Frost*"" Tt is specifically recognised in this case that “contractual negotiations
between parties form part of the ‘circumstantial matrix’ that has to be considered in
order to establish whether a party has acted wrongly” or not.>’® As Stegmann J ruled

in Savage and Lovemore Mining (Pty) Ltd v International Shipping Co (Pty) Ltd,

The proposition that by our law all contracts are bonae fidei is not confined to matters
that arise after consensus has been reached; it applies to the very process of reaching
consensus. A party, who adopts an ambivalent posture with a view to manipulating
the situation to his own advantage, when he can see more clearly where his best
advantage lies, has a state of mind that falls short of the requirements of bona
fides.*”
To use the words of Bhana and Pieterse, “the presence of consensus coupled with the
value of good faith renders (...) (the) law of contract inherently equitable.” It is
admitted that the principle of good faith governs all kinds of contracts including
sales. To give an example of this, pursuant to the principle of good faith, the seller is
under a duty to disclose any defect in the thing sold of which he/she is aware to the
prospective buyer.?! If not, the seller will bear responsibility for lack of conformity
because, in that case, he/she is presumed to have acted in bad faith.
Regarding the duty of good faith when carrying out the contract, next, South
African courts seem to have favoured the autonomy of the parties in contracts. Courts

do not find it equitable to alter the agreements of the parties merely because they

consider it reasonable to do so. In a dissenting opinion, delivered by Sachs J in the

276 Hamman v Moolman 1968 (4) SA 340 (A).

271 Bayer South Africa (Pty) Ltd v Frost 1991 (4) SA 559 (A); quoted by Van der Merwe et al
Contract 81-82.

278 1bid.

279 See Savage and Lovemore Mining (Pty) Ltd v International Shipping Co (Pty) Ltd 1987 2 SA
149 (W) 198 A-B; see also Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd
(CCT 105/10 [2011] ZACC 30 (17 November 2011) 2012 (1) SA 256 (CC) [9] to [11] and [26].
280 Bhana/Pieterse 2005 (122) 4 SALJ 865 867-868.

281 See Glaston House (Pty) Lid v Inag (Pty) Ltd 1977 (2) SA 846 (A).
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Barkhuizen v Napier case, the learned judge said, “The principle of freedom does
(...) support the view that the contractual autonomy of the parties should be respected
and that failure to recognise such autonomy could cause contractual litigation to
mushroom and the expectations of contractual parties to be frustrated.”?®? In a similar
way, Brand FDIJ said in Maphango v Aengus Lifestyle Properties that values, such as
good faith, reasonableness, and fairness, are not freestanding requirements for the
exercise of a contractual right.?®?

Five years before, Brand FDJ had already stated, in South African Forestry Co
Ltd v York Timbers Ltd,*** that,

[Although] abstract values such as good faith, reasonableness and fairness are
fundamental to [South African] law of contract, they do not constitute independent
substantive rules that courts can employ to intervene in contractual relationships.
These abstract values perform creative, informative and controlling functions
through established rules of the law of contract. They cannot be acted upon by the
courts directly. Acceptance of the notion that judges can refuse to enforce a
contractual provision merely because it offends their personal sense of fairness and
equity will give rise to legal and commercial uncertainty.?%>

The duty of good faith, furthermore, does not give courts general power to refuse to
enforce contractual obligations considered as inequitable.®® In South African

Forestry Co Ltd v York Timbers Ltd, Brand FDJ, finding support in Brisley v Drotsky

282 See Barkhuizen v Napier 2007 5 SA 323 (CC) [140]; taking support on Mort NO v Henry
Shields-Chiat 2001 (1) SA 464 (C) 474J-475F; and Brisley v Drotsky 2002 (4) SA 1 (SCA); 2002
(12) BCLR 1229 (SCA) §69.

283 Maphango v Aengus Lifestyle Properties 2011 ZASCA (1 June 2011) 100 23.

284 South African Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) 27. The case referred
to is concerned with two contracts by which the Government of South Africa undertook to sell
softwood saw logs. In 1982 York took over all the rights and obligations of the other party in terms
of both contracts. In 1993 the government, in turn, transferred all its rights and obligations under
the contracts to Safcol. Safcol introduced his action before the court for an order declaring that the
contracts had been breached by the defendant. It was argued that the respondent had acted in breach
of an implied term of the contracts. As for the said implied term, York had to act in accordance
with the dictates of reasonableness, fairness, and good faith when Safcol exercised its rights in the
terms of the contracts.

285 See also Brisley v Drotsky 2002 (4) SA 1 (SCA) 21-25 and 93-95; Afrox Healthcare Bpk v
Strydom 2002 (6) SA 21 (SCA) 31-32; Maphango v Aengus Lifestyle Properties 2011 ZASCA 23;
Mort v Henry Shields-Chiat 2001 (1) SA 464 (C) 475; Miller v Dannecker 2001 (1) SA 928 (C)
938-939; Janse van Rensburg v Grieve Trust 2000 (1) SA 315 (C); and comments by Hutchison in
Contract 29; Glover in Essays 110; and Glover 2007 (124) 3 SALJ 449 451.

286 Zimmerman in Southern Cross 217.
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and Afrox Healthcare Bpk v Strydom, explained the consequence that judicial control
should produce for contractual performance and enforcement. According to him,
constitutional values such as freedom of contract “require that courts approach their
task of striking down or declining to enforce contracts that parties have freely
concluded, with perceptive restraint.”?®” Brand concluded, therefore, that a “palm-
tree justice cannot serve as a substitute for the application of established principles

99288 1

of contract law, i.e. freedom of contract, and the autonomy of the will.

3.3.4.4 Conclusion on the principle of good faith

An examination of the development described above creates the impression that the
principle of good faith has produced a rich debate within the context of South African
contract law. At the outset, this duty moved from acknowledgement to denial,?® and
vice versa. Today, the principle has been well established. Consequently, as it is the
case in other legal systems, in South African law, all contracts are expected to be
negotiated and performed consistent with good faith. In practice, however, courts
prefer not to intervene in contractual relationships allowing parties to take care of
their contractual rights and obligations as they understand them. The reluctance of
the courts may lead one to deduce that, under South African law, the principle of party
autonomy and the principle of freedom of contracts take precedence over good faith.
The duty of good faith is not the only moral standard clause to which contracts

are subject; another similar concept is the notion of public policy.

3.3.5 Contract Consistency with Public Policy

The expression “public policy” is understood as a set of rules that covers the essential

interests of the state. These interests include the Constitution and other private law

287 South African Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) 27.
288 Brand 2009 (126) SALJ 90.
289 See Hawthorne 2003 (15) Merc LJ 271 272.
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statutes considered indispensable for the protection of the individuals.?® According

29 &6

to Ngcobo J, the concept of “public policy” “represents the legal convictions of the

community; (...) (means) those values that are held most dear by the society.”*"!
Values of the kind include, in the words of Cameron J, “the constitutional values of
human dignity, the achievement of equality, and the advancement of human rights
and freedoms, non-racialism and non-sexism.”?*? The CC complements this with the
notions of fairness, justice and reasonableness.?

In other words, the meaning of, and consistency with, the public policy
requirement are determined by reference to the Constitution. As stated by s 2 of the
1996 Fundamental Law, the Constitution is the highest authority in the country. Thus,
courts and the CC, in particular, have the power to declare any agreement invalid if it
is in conflict with it. As stated in Barkhuizen v Napier, any contractual provision which
is inconsistent “to the values enshrined in (...) the Constitution is contrary to public
policy and is, therefore, unenforceable.””* That is to say, although the law
acknowledges the value of principles such as freedom and sanctity, “public policy
would preclude the enforcement of a contractual term if its enforcement would be
unjust or unfair.”*?

As for its comparable good faith duty, the concept of public policy is also well

established under South African contract law. Throughout the history, courts have

290 See discussion under Section 2.3.3.2 above.

21 Barkhuizen v Napier 2007 5 SA 323 (CC) [28]; see also comments by Kerr 2008 (125) SALJ
241 244,

292 Brisley v Drotsky 2002 (4) SA 1 (SCA) [91]; see also Carmichele v Minister of Safety and
Security (Centre of Applied Studies Intervening) 2001 4 SA 938 (CC) [54-56]; Afrox Healthcare
Bpk v Strydom 2002 (6) SA 21 (SCA) [18]; Price Waterhouse Coopers Inc. v National Potato Co-
operative Ltd 2004 6 SA 66 (SCA) [24]; Bafana Finance Mabopane v Makwakwa 2006 4 SA 581
(SCA) [11]; Napier v Barkhuizen 2006 1 SA 1 (SCA) [7]; Nyandeni Local Municiality v Hlazo
2010 4 SA 261 (ECM) [76-77]; Bredenkamp v Standard Bank of South Africa Ltd 2010 4 SA 468
(SCA) [39]. For an explanation of some of these values, namely the values of freedom, equality,
and dignity; see Bhana/Pieterse 2005 (122) 4 SALJ 865 876-883.

293 Barkhuizen v Napier 2007 5 SA 323 (CC) 73; see also Maphango v Aengus Lifestyle Properties
2011 ZASCA (1 June 2011) 100 [88] per Zondo AJ. Because the notions listed above form part of
some evasive clauses, they must be examined on a case-by-case basis. See Kerr 2008 (125) SALJ
241 244,

2% Barkhuizen v Napier 2007 5 SA 323 (CC) [29].

295 Ibid [73].
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reaffirmed their obedience to that concept “as the appropriate instrument for dealing
with contractual unfairness that cannot satisfactorily be handled by existing rules.”?*®
The reason for this is that there is a wealth of authorities which accept the notion of
public policy as an assessment tool to weigh the validity of contracts.?’ In Sasfin
(Pty) Ltd v Beukes, confirmed more recently in Bredenkamp v Standard Bank of
South Africa Ltd, for instance, the SCA stated that South African “common law does
not recognise agreements that are contrary to public policy.”*® According to the
SCA, instead of giving effect to such conventions, “courts have always been fully
prepared to reassess public policy and declare contracts invalid on that ground.””
It should be remembered that the party autonomy principle requires parties to
honour in good faith contractual obligations that they have freely and voluntarily
undertaken.>® Despite such a general rule, the needs of public policy allow courts to
decline to enforce any unfair contractual terms even though parties may have
consented to them. It follows then that the concept of public policy is the most
important principle of the law of contract so that individual and public agreements
301

must comply with it at the risk of being invalidated or rendered unenforceable.

Public policy considerations are not static; their weight may vary from time to time

29 See Christie/Bradfield Contract 17; quoting in Fn88, Brisley v Drotsky and Sasfin (Pty) Ltd v
Beukes.

297 See, among others, Voet 2.14.16; Grotius 3 1 42; Eastwood v Shepstone 1902 TS 294 302 per
Innes CJ; Magna Alloys and Alloys and Research (SA) (Pty) Ltd v Elis 1984 4 SA 874 (A); Sasfin
(Pty) Ltd v Beukes 1989 1 SA 1 (A); Botha v Finanscredit (Pty) Ltd 1989 3 SA 773 (A); Carmichele
v Minister of Safety and Security (Centre of Applied Studies Intervening) 2001 4 SA 938 (CC).

298 See Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) 71-9H; and Bredenkamp v Standard Bank of
South Africa Ltd 2010 4 SA 468 (SCA) [38].

299 Bredenkamp v Standard Bank of South Africa Ltd 2010 4 SA 468 (SCA) [38]; citing Hurwitz v
Taylor 1926 TPD 81; see also Barkhuizen v Napier 2007 5 SA 323 (CC) [11]; Den Braven SA (Pty)
Ltd v Pillay 2008 6 SA 229 (D) [25]; Reddy v Siemens Telecommunications (Pty) Ltd [10] 493-494.,
300 Barkhuizen v Napier [30]; quoted with approval in African Dawn Property Finance 2 (Pty) Ltd
v Dreams Travel and Tours CC 2011 (3) SA 511 (SCA) [15]. In Maphango v Aengus Lifestyle
Properties [124], Zondo AJ added to this that correspondingly, public policy requires that parties
to contracts that have been freely and voluntarily concluded should respect the exercise by other
parties of their contractual rights. Likewise, Yacoob J said, in 